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THE 

DAUPHIN COUNTY REPORTS 

CONTAINING THE CASES DECIDED BY 
Judies of lh« Twelfth Judicial District of PonnayWanIa 

AND THE 
Dsdslons or the Dopnrlmenls of Ibo Slate Govemmenl. 



Commonwealth of Pennsylvania vs. Shelby Steel Tube 
Company. 

Foreign corporations — Bonus on capital employed in this 

State — Act of May 8, 1901. 

A foreign corporation which employed part of its capital in this 
state prior to the passage of the Act of May 8, igoi, P. L. 150, is not 
liable for bonus on capital invested in the state after the passage of 
that act. 

Appeal from settlement for bonus on capital stock. C. P. 
Dauphin County, No. 10, Commonwealth Docket, 1904. 

Hampton L. Carson, Attorney General, for Common- 
wealth. 

Olmsted and Stamm for defendant. 

KuNKEL, P. J., November 3, 1909. 

This is an appeal from the settlement of the accounting of- 
ficer of the commonwealth against defendant company for 
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Commonwealth vs. Shelby Steel Tube Co. 
bonus on its capital employed in this state. By agreement of 
the parties it was tried without a jury, agreeably to the pro- 
visions of the act of assembly of April 22, 1874 (P. L. 109). 
The facts are not in dispute and are briefly as follows : 

Facts. 

1. The defendant is a corporation chartered by the state of 
New Jersey and employed and invested its capital in this 
state in the erection of manufacturing plants and in the manu- 
facture of iron in various forms, chiefly in the form of tubes, 
pipes, etc. 

2. It engaged in business in this state pursuant to the au- 
thority contained in the act of June 9, 1881 (P. L. 89), en- 
titled "An act authorizing companies incorporated under the 
laws of any other state of the United States for the manu- 
facture of any form of iron, steel or glass to erect and main- 
tain buildings and manufacturing establishments, and to take, 
have and hold real estate necessary and proper for manu- 
facturing purposes," and the amendments thereto. 

3. Prior to May 8, 1901, the date of the act under which 
the present cJaim is made, the amount of capital which it em- 
ployed in the state was $259,332. Subsequently to that time 
an additional amount of $19,893 was so employed. 

4. The additional amount of $19,893 was necessary for the 
improvement and operation of its manufacturing plants which 
had already been erected and established in the state and to 
protect and render useful the investment of capital made here 
prior to the passage of the act of May 8, 1901. 

5. On the twenty-eighth day of October, 1903, the account- 
ing officer of the commonwealth settled an account against it, 
charging it with the bonus of one-third of one per cent, on 
$19,893, the amount of capital brought and employed here 
after May 8, 1901. From this account the defendant duly 
appealed to this court. 

Discussion. 

The question here presented is that of the liability of the 
defendant company under the act of May 8, 1901 (P. L. 150), 
for bonus on the additional capital which it employed in this 
state subsequently to the passage of the act. As we have 
found, the defendant was doing business and employed a por- 
tion of its capital here before the act was passed. The same 
question, arising out of a similar state of facts, was decided 
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by this court adversely to the commonwealth in Common- 
wealth vs. American Steel Hoop Company, ii Dauphin Rep. 
92, which was lately affirmed by the supreme court. For the 
reasons which we gave there and following that case we 
conclude : 

Conclusions of Law. 

1. That the defendant company is not within the provisions 
of the act of May 8, 1901 (P. L. 150). 

2. That it is not liable for the bonus, which is imposed by 
that act, on that portion of its capital brought into and em- 
ployed in this state since the passage thereof. 

3. That the defendant is entitled to judgment. 
Accordingly, judgment is directed to be entered in favor of 

the defendant, if exceptions be not filed within the time limited 
by law. 



Commonwealth op Pennsylvania vs. National Tube 
Company, 

Foreign corporations — Bonus on capital stock — Act of May 
8, 1901. 
The act of May 8, ipoi, P. L. 150, does not embrace foreign cor- 
porations which, prior to its passage, employed their capital in the 
state. Such corporations are not liable under that act for bonus on 
their capital brought into and en^loyed in the state since its pas- 
.sage. 

Appeal from settlement for tax on capital stock, C. P. 
Dauphin County, No. 427, Commonwealth Docket, 1906. 

Hampton L. Carson, Attorney General, for Common- 
wealth. 

Olmsted and Stamm for defendant. 

KuNKEL, P. J., November 3, 1909. 

This is an appeal by the defendant company from a settle- 
ment made by the accounting officer of the commonwealth 
against it for bonus on its capital employed in this state. By 
agreement of the parties it was heard by the court without a 
jury, conformably to the provisions of the act of assembly of 
April 22, 1874 (P. L. 109). 
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Commonwealth vs. National Tube Co. 
The facts are not in dispute and we find them to be sub- 
stantially as contained in defendant's request for findii^s of 
fact, as follows : 

Facts. 

1. The National Tube Company, the defendant, is a cor- 
poration of the state of New Jersey, chartered for and exten- 
sively engaged in the manufacture of tubes, pipes and other 
articles of iron and steel, having its chief office in Jersey City, 
New Jersey, and other offices in this and other states. Its- 
tnanufacturing operations are not confined to the state of its 
creation, but are conducted in the states of New York, Ohio, 
Pennsylvania and West Virginia. Its capital stock is $80,000,- 
000. At the time of the passage of the act of May 8, 1901, it 
had $9,650,000 employed in this state in extensive manufac- 
turing plants, which were actively employed and used by 
it for the manufacture of iron into various forms of tubes, 
pipes, etc. 

2. The investment by defendant of $9,650,000 of its capital 
in this state was in pursuance and acceptance of authority 
contained in the act of June 9, 1881 (P. L. 89), entitled "An 
act authorizing companies, incorporated under the laws of any 
other state of the United States, for the manufacture of any 
form of iron, steel or glass, to erect and maintain buildings 
and manufacturing establishments, and to take, have and hold 
real estate necessary and proper for manufacturing purposes," 
and the amendments thereto, The act of rS8i does not, 
neither does any of its amendments, require the payment of 
any bonus upon or in respect of any capital invested or em- 
ployed in this state in pursuance or under authority thereof. 

3. The real estate, buildings, etc., which are owned by de- 
fendant in this state are such only as are necessary and proper 
for its coporate purposes and the conduct of its manufacturing 
business. It pays upon such real estate the same taxes as are 
imposed under the law upon other real estate within this com- 
monwealth. The amount of capital which it employs here is 
not greater than the amount which the same kind of corpora- 
tions organized under the laws of the state are entitled to em- 
ploy, and it subjects itself to the same tax as is imposed on 
corporations organized for similar purposes under the laws of 
the commonwealth, and makes annually the same returns to 
the auditor general that are required by law of corporations of 
this state. 
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4. On the seventh of June, 1906, the auditor general and 
state treasurer settled an account against the defendant where- 
in bonus was charged under the act of May 8, 1901 (P. L. 
150), at the rate of one-third of one per cent, upon $2,510,125, 
alleged in the account to be an increase of capital employed in 
this state since May 22, 1902, From said account defendant 
duly appealed to this court. 

5. It appears from the evidence that $2,510,125 was the 
average bank balance of defendant in this state, or, in other 
words, the average amount due to defendant from Pennsyl- 
vania banks and savings institutions during the year 1905. 
The average bank balance, or balance due the company from 
Pennsylvania banks and savings institutions, during the year 
ending May 8, 1901, was $2,014,226.76. The average in 
1905, was, therefore, $495,898.24 higher than the average on 
or prior to May 8, 1901. Whether this increased average bank 
balance in 1905 resulted from increased sales of manufactured 
products, or smaller purchases of raw material, or from the 
accumulation of undivided earnings, or from all three, or to 
what extent from either or any of said causes, or from any 
other cause, does not clearly appear from the evidence. It 
does not appear that the entire property and assets of the 
company in Pennsylvania in 1905 were of any greater ag- 
gregate value in 1905 than in 1901, but it does appear from 
the deposition of defendant's treasurer, which was offered in 
evidence, that " if the plants are of more value, or the assets 
have in any way increased, it must have come from the pro- 
fits of the business in which the company was engaged on 
and prior to May 8, 1901, or from the fact that the profits 
of the business have not been promptly divided as rapidly as 
made. * » * * However that may he, the defendant company 
did not increase its capital or investment in this state after 
May 8, 1901, and that since that date it has been and is con- 
structing and operating the same plants which it owned and 
operated on and prior to the eighth day of May, 1901, with the 
exception of a tube mill located at Oil City, which, owing 
to the failure of the natural gas supply, has been idle for some 
years, and has been partially dismantled. 

Discussion. 

One of the questions which is presented by this appeal and 
upon which hinges the right of the commonwealth to recover, 
is whether the defendant company is liable for the bonus of 
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one-third of one per cent, on its capital employed in this state, 
which is imposed upon certain foreign corporations by the act 
of May 8, 1901 {P. L. 150). The defendant was employing 
capital in the state at the time of the passage of the act of 
1901. The commonwealth claims from it bonus on the addi- 
tional $2,510,125 of its capital alleged to have been subse- 
quently employed here. In Commonwealth vs. American 
Steel Hoop Company, 11 Dauphin Rep., 92, this court held 
that the act did not embrace a foreign corporation which was 
doing business and employed capital in the state prior to it!> 
passage, and that such corporation was not liable for the bonus 
on the additional capital which was employed by it in the 
state after the act was passed. Without repeating the rea- 
sons there given it is sufficient to say that the case was af- 
firmed on appeal by the supreme court and rules the present 
appeal. We, therefore, conclude: 

Conclusions of Law. 

1, That the act of May 8, 1901, does not embrace foreign 
corporations which, prior to its passage, employed their capital 
in the state and that such corporations are not liable under that 
act for bonus on their capital brought into and employed in 
the state since its passage. 

2. That the defendant company is not liable under that act 
for bonus on the additional capital which it employed in the 
state after the act was passed. 

Wherefore, judgment is directed to be entered in favor of 
the defendant, unless exceptions be filed within the time 
limited by law. 
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Foreign corporations — Bonus on capital stock — Act of May 
8, 1901. 

The act of May 8, 1901, P. L. 150. does not embrace foreign cor- 
porations which prior to its passage employed their capital within the 
state. Such corporations are not liable for the bonus of one-third of 
one per cent, upon the amount of their capital thus employed. 

A foreign corporation which employed its capital in this state 
prior to the passage of the act of May 8, 1901, is not liable for the 
bonus required of foreign corporations by that act, either uprni its 
capital employed in the state before the act was passed or upon the 
increase thereof employed in the state thereafter. 

Appeal from settlement for bonus on capital stock. C. P. 
Dauphin County, No. 528, Commonwealth Docket, 1906, 

Hampton L. Carson, Attorney General, for Common- 
wealth. 

Olmsted and Stamm for defendant. 

KuNKEL, P, J., November 3, 1909. 

By agreement of the parties these two cases were consol- 
idated and tried together as one case to No. 528, Common- 
wealth Docket, 1906, and without a jury, agreeably to the 
provision of the act of April 22, 1874 (P. L. 109). 

The facts are not in dispute and from the evidence sub- 
mitted we find them to be as follows : 

Facts. 

1. The defendant company was incorporated February 24, 
1899, under the laws of the state of New Jersey for the pur- 
pose of manufacturing iron and steel, and began business in 
this state on the first day of March, 1899. 

2. It had in 1901 a paid up capital of $59,000,000, and prior 
to May 8, 1901, had invested in this state in manufacturing 
plants and property used in the manufacture of various arti- 
cles of iron and steel at New Castle, Sharon and Uniontown 
the sum of $2,763,337.13. 

3. It invested its capital in this state under the authority 
contained in the act of assembly of June 9, 1881, P. L. 89, en- 
titled "An act authorizing companies incorporated under the 
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laws of any other state of the United States for the manufac- 
ture of any form of iron, steel or glass, to erect and maintain 
buildings and manufacturing establishments, and to take, have 
and hold real estate necessary and proper for manufacturing 
purposes," which act, as amended by the act of June 16, 1893, 
P. L, 466, reads as follows : 

"That it shall and may be lawful for any company 
incorporated under the laws of any other state for the 
manufacture of any form of iron, steel or glass, or 
for the quarrying of slate, granite, stone or rocks of 
any kind, or for dressing, polishing or manufacturing 
the same, or any of them, or for any mineral Springs 
company incoqiorated for the purpose of bottling, and 
selling natural mineral springs water, to erect and 
maintain buildings and manufacturing establishments 
within this commonwealth, and to take, have and hold 
real estate not exceeding one hundred acres, necessary 
and proper for corporate purposes: Provided, That 
nothing herein contained shall be deemed to prevent 
or relieve real estate taken and held by any such com- 
pany under the provisions of this statute from being 
taxed in like manner with other real estate within this 
commonwealth; And provided further. That no 
foreign corporation shall be entitled to employ any 
greater amount of capital in any such business in this 
state than the same kind of corporations organized 
under the laws of this state are entitled to employ; 
And provided further. That every such foreign cor- 
poration doing business as aforesaid, in this common- 
wealth, shall be liable to taxation to an amount not ex- 
ceeding that imposed on corporations organized for 
similar purposes under the laws of this state, and 
every such foreign corporation taking the benefit of 
this act shall make the same returns to the auditor 
general that are now required by laws of the corpora- 
tion of this state." 

4. The real estate and buildings representing the investment 
of the defendant's capital in this state is such only as is neces- 
sary and proper for its corporate purposes. It pays upon such 
real estate the same taxes as are imposed upon other real 
estate within the commonwealth. The amount of capital em- 
ployed by it in the state is within the limitation fixed by the 



by Google 



I910 DAUPHIN COUNTY REPORTS. 9 

Commonwealth vs. National Steel Co, 
act of June i6, 1893, P. L. 466. It subjects itself to the sanit 
liability to taxation and makes annually the same returns to 
the auditor general that are required by law of corporations 
of Pennsylvania. 

5. Its investment in its manufacturing plants in this state 
was between May 8, 1901, and the first Monday in November, 
1901, increased to $2,822,806.08, an increase of $59,468.95. 
During the year ending the first Monday of November, 1902, 
there was a further increase of $133,428.41. These increases 
resulted from making additions to and changes in its plant at 
New Castle, and were necessary to protect and render useful 
and profitable the investment which it had made in that plant 
prior to May 8, 1901. 

On the ninth day of May, 1906, the auditor general settled 
and entered, and on the tenth day of May, the state treasurer 
approved, an account against the defendant company for 
bonus at the rate of one-third of one per cent., claimed to be 
due the commonwealth under the act of May 8, 1901, upon 
or in respect of the $2,822,806.08, which had been invested by 
defendant in Pennsylvania in its manufacturing plants in this 
state up to the first of November, 1901. From that state- 
ment defendant duly appealed to this court to No. 527, Com- 
monwealth Docket, 1906. On the same dates, the auditor 
general entered and settled and the state treasurer approved 
an account against defendant for bonus on an increase of 
capital, amounting to $133,429.13, made during the year end- 
ing the first Monday of November, 1902. From this settle- 
ment of account defendant duly appealed to this court to No. 
528, Commonwealth Docket, 1906. 

7. On the twenty-sixth day of March, 1903, the Carnegie 
Company and the American Steel Hoop Company, corpora- 
tions of the state of New Jersey, were merged into and with 
the defendant company, the consolidated company retaining 
the name of the National Steel Company, but by certificate 
duly filed the same day the name was changed to the Carnegie 
Steel Company, under which name the defendant is now 
known and in which name its appeals were filed. 

Discussion. 

By this settlement the commonwealth seeks to recover from 
the defendant company the bonus imposed by the act of Ma) 
8, 1901, P. L. 150, upon certain foreign corporations having 
capital employed in the state. The claim made is for bonus on 



by Google 



lo DAUPHIN COUNTY REPORTS. Vol. ij 

Commonwealth vs. National Steel Co. 
the portion of its capital employed by the defendant company 
in the state prior to the passage of the act and on the addi- 
tional portion employed here after its passage. In Common- 
wealth vs. Bessemer Co., 207 Pa., 302, the act of May 8, 1901, 
was construed ; and it was held that it did not affect that por- 
tion of capital which was employed in the state at the time of 
its passage. Under this ruling, therefore, the capital employed 
by the defendant company in the state prior to the operation 
of the act is not subject to the bonus. And in Cc«nmonwealth 
vs. American Steel Hoop Co., 1 1 Dauphin Rep. 92, this court 
held that a foreign corporation which employed its capital in 
the state prior to the passage of the act was not within its 
provisions and was not Hable for bonus on capital thus em- 
ployed, neither upon that employed before nor upon the in- 
crease thereof employed after the passage of the act. This 
case was affirmed on appeal by the supreme court. The ques- 
tions raised by the present appeals are ruled by the cases re- 
ferred to. Following those cases we conclude. 

Conclusions of Law, 

1. That the act of May 8, 1901 (P. L. 150), does not em- 
brace foreign corporations which prior to its passage em- 
ployed their capital within the state, and that such corporations 
are not liable for the bonus of one-third of one per cent, upon 
the amount of their capital thus employed. 

2. That the defendant company is not liable for the bonus 
required of foreign corporations by tliat act, either upon its 
capital employed in the state before the act was passed or 
upon the increase thereof employed in the state thereafter. 

Judgment is, therefore, directed to be entered in favor of 
the defendant, if exceptions be not filed within the time limit- 
ed by law. 
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Commonwealth of Pennsylvania vs. American Sheet 
AND Tin Plate Company. 

Foreign corporations — Bonus on capital stock — Act of May 
8, 1901. 

A foreign corporation which lawfully employed part of its capital 
in this state, prior to the passage of the act of May 8, 1901, and 
which, subsequent to the passage of that act. acquired the property 
employed in the stale by another foreign corporaticm, is not liable 
for bonus, either on its capital employed prior to the passage of the 
act or on that acquired subsequent to its passage. 

Appeal from settlement for bonus on capital stock. C. P. 
Dauphin County, No. 531, Commonwealth Docket 1906. 

Hampton L. Carson, Attorney General, for Common- 
wealth. 

Olmsted and Stamm for defendant. 

KuNKEL, P. J., November 3, 1909. 

This is an appeal by the defendant company from the set- 
tlement by the auditor general and state treasurer of an ac- 
count against it for bonus under the act of May 8, 1901 (P. 
L. 150). By agreement of the parties the case was tried by 
the court without a jury, agreeably to the provisions of the 
act of April 22, 1874 (P. L. 109). From the evidence sub- 
mitted we find the facts in the main to be as contained in de- 
fendant's request for findings of fact, as follows: 

Facts. 

1. The American Sheet and Tin Plate Company, the de- 
fendant, is a corporation incorporated on May 28, 1900, under 
the laws of the state of New Jersey for the manufacture of 
sheet steel, tin plates, and other forms of iron and steel, and 
is engaged in such manufacture in several states of the Union. 
It was originally chartered under the name of the American 
Sheet Steel Company, which name was subsequently changed 
to American Sheet and Tin Plate Company. 

2. In acceptance and pursuance of authority contained in 
the act of assembly of June 8, 1881 (P. L. 89), entitled "An 
act authorizing companies incorporated under the laws of 
any other state of the United States for the manufacture 01 
any form of iron, steel, or glass, to erect and maintain build- 
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ings and manufacturing establishments, and to take, have, and 
hold real estate necessary and proper for manufacturing pur- 
poses," and the supplements of April 28, 1887 (P. L. 76), 
April 30, 1891 {P. L. 39), June 8, 1893 (P. L. 389), and June 
16, 1893 (P. L. 466), the defendant prior to May 8, 1901, ac- 
quired and at that date owned and was engaged in operating m 
this state several manufacturing plants for the manufacture 
of steel sheets and other products of iron and steel, the value 
of which was $5,500,000. 

3. The American Tin Plate Company is or was a, corpora- 
tion chartered under the laws of the state of New Jersey for 
purposes substantially the same as those for which defendant 
was chartered. In the latter part of 1898, or early in 1899, it 
also accepted the authority contained in the act of 1881, and 
its supplements, and constructed or acquired the ownership 
of and engaged in operation large plants in this state, and 
prior to and at the time of the passage of the act of May 8, 
1901, actively engaged in manufacturing therein various arti- 
cles of commerce made of iron and steel. The value of these 
manufacturing plants in this state was about $6,000,000. This 
investment was also made by the American Tin Plate Com- 
pany in pursuance of the authority contained in the act of June 
16. 1893 (P. L. 466). 

4. The stockholders of the American Sheet Steel Company 
(now American Sheet and Tin Plate Company) and of the 
American Tin Plate Company were substantially the same. 
The two corporations continued to operate their respective 
plants separately until on or about December 15, 1903, when all 
the properties of the American Tin Plate Company in this 
state and elsewhere were sold to defendant for and in con- 
sideration of the sum of $1.00. No other consideration was 
then, or ever has been, or is to be paid. The sale was made 
for the purpose of effecting a consolidation of the properties 
and business of the two corporations and securing their more 
effective and economical operation under a single management. ■ 
Since that date the American Tin Plate Company does not 
appear to have owned any property or transacted any business 
in this state. No new capital was brought into the state as the 
result of the purchase thus made by the defendant. 

5. The defendant's authorized capital stock is $52,000,000, 
and its capital paid in is $49,000,000. The value of its prop- 
erty in this state is $11,500,000, being the same property which 
was in the state on and prior to the date of the passage of the 
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act of May 8, 1901. No additional capital or investment has 
been brought into the state since that date. 

6. The real estate, buildings, etc., constituting defendant's 
manufacturing plants in this state were acquired and its capital 
invested therein in pursuance and acceptance of authority con- 
tained in the act of June 9, 1881 (P. L. 89), as amended by 
the act of June 16, 1893 (P. L. 466). 

7. The real estate, buildings, etc., constituting defendant's 
manufacturing plants and representing its only investment of 
capital in this state are such only as are necessary and proper 
for its corporate purposes in the conduct of its business of 
manufacturing steel goods and other forms of iron and steel. 
It pays upon such real estate the same taxes as are imposed 
under the laws of the state upon other real estate within the 
commonwealth. The amount of defendant's capital employed 
in the state is not greater than the amount which the same 
kind of corporations organized under the laws of this state 
are entitled to employ, and defendant pays annually upon its 
capital stock the same tax as is imposed on corporations organ- 
ized for similar purposes under the laws of this state. It reg- 
istered prior to May 8, 1901, in the office of the auditor general 
and makes annually to that official the same returns as are re- 
quired by law of corporations of this state. 

8. On the ninth day of May, 1906, the auditor general 
settled and entered, and on the tenth day of May, 1906, tht 
state treasurer approved an account against the defendant 
company which was duly certified May 15, 1906, in which a 
bonus is claimed under the act of May 8, 1901, at the rate of 
one-third of one per cent, computed upon $11,500,000, the 
amount of capital employed by the defendant in this state. 
From this account defendant duly appealed to this court. 

Discussion. 

As we learn from the brief of the learned attorney general, 
this settlement was made upon the theory that the defendant 
company was a corporation, distinct from the American Sheet 
Steel Company and the American Tin Plate Company, which 
came into existence after the passage of the act of May 8, 
1901 (P. L. 150), and having acquired the plants of the other 
two companies has been operating them in this state. This 
theory, however, finds no support in the evidence which was 
submitted. The sworn reports of the defendant company to, 
the auditor general for the years 1904 and 1905, offered 
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the auditor general for the years 1904 and 1905 offered 
in evidence by the commonweahh, show that the defendant 
company was incorporated March 28, 1900, and the deposi- 
tion of its secretary and treasurer offered in evidence in 
its own behalf shows that it was incorporated on that date 
under the name of the American Sheet Steel Com- 
pany, and that its name was subsequently changed to that of 
the American Sheet and Tin Plate Company, As we have 
found, under its original name it began business here and em- 
ployed a portion of its capital here prior to the passage of 
the act of May 8, 1901. Under its original name the amount 
of its capital employed in this state prior to the passage of 
that act was $5,500,000. On December 15, 1903, it acquired 
by purchase the plants and property of the American Tin 
Plate Company of the value of $6,000,000, and used and em- 
ployed such property thereafter in this state. It is in the 
position, therefore, of having employed in this state capital 
to the amount of $5,500,000 before and to the amount of 
$6,000,000 in addition thereto after the passage of the act of 
May 8, 1901. Upon the total of these amounts bonus is 
charged and claimed by the commonwealth in this settlement. 
Under the ruling in Commonwealth vs. Bessemer Co., 207 
Pa., 303, it is not liable for bonus on that portion of its 
capital employed before the passage of the act of 1901. Nor 
under the ruling of this court in Commonwealth vs. Amer- 
ican Steel Hoop Company, 11 Dauphin Rep. 92, lately af- 
firmed by the supreme court, is it liable on that portion ac- 
quired and employed since the passage of the act. We, there- 
fore, conclude: 

Conclusions of Law. 

1. That the defendant company does not fall within the 
provisions of the act of May 8, 1901 (P. L. 150). 

2. That the defendant company is not liable for bonus on 
its capital employed in this state. 

3. That the defendant is entitled to judgment. 
Accordingly, judgment is directed to be entered in favor 

of the defendant, if exceptions be not filed within the time 
limited by law. 
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In Re Estate op M. Louisa Nolen 
Wilis — Testamentary Capacii 
On an appeal and request for an issue, whet 
evidence clearly indicating testamentary capacit 
testatrix, the court will not permit them to be out 
peculiarities or changes in her character to wh 
may have been due, unaccompanied by any inabil 
affairs of business or to manage and conserve 

Appeal and Request for Issue, In the C 
Dauphin County. 

John E. Fox and John K. Geyer for app 

C. H. Bergner and C. H. Backenstoe fo 

KuNKEL, P. J., December 28, 1909. 

The testatrix was a single woman and 
public schools of Harrisburg for many year; 
her sister, and at her sister's death, in May, 
sole devisee, legatee and executrix, thus acqu 
property. About a year after her sister died 
position as school teacher, and continued to 
where she had lived with her sister until 
occurred April 8, 1906. The contestant 
came to live with her in the summer of 190c 
boarding and lodging, and remained with I1 
brother, whom she had not seen for man 
live with her, also, in April, 1901, and staj 
1904, when he left surreptitiously, and kej 
unknown to the testatrix, who endeavored 1 
without success. While her brother lived wit 
to the collection of the rents and repairs 
After he left, the contestant and her husbanc 
time before, she occupied her home alone, 
employ her housekeeper during the day. A 
her sister's death, her eyesight became impai 
grew worse until she was almost totally blii 
standing, she was able to go from place to ] 
of a cane and some one to guide her, shopi 
transacting business at the bank, visiting ht 
ing upon the services of the church, Sunda; 
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meeting, and taking part therein. She was found at her home 
on April 8, 1906, asphyxiated by gas, and died. At the time 
of her death she was between sixty and sixty-four years of 
age. Whether her death was suicidal or accidental is a matter 
of douht. 

Before she died she made four wills, three of which she 
executed. These wills were prepared at her direction by her 
counsel, who visited her at her request, received the data of 
disposition from her, and prepared the wills therefrom. The 
three which were executed by her were executed in the pres- 
ence of witnesses. The will in dispute was thus prepared and 
executed in the presence of three witnesses, whose presence 
the testatrix had requested some days before. One of them 
was a physician. The wills contained a disposition of all her 
properties and estate to and among her relatives ; the one 
executed March 25, 1903, making her brother and her only 
living sister the chief beneficiaries; another made October 
5. 19031 but unexecuted, making the children of her sister, 
then deceased, the principal beneficiaries; another executed 
October 7, 1903, making her brother her sole beneficiary, and, 
after his disappearance and her failure to find him, the will 
now in controversy, executed January 25, 1905, more than a 
year before her death, making her deceased sister's children 
again the principal beneficiaries, not excluding any of her 
relatives, however, from her bounty, but providing in some 
way for them all. 

The contestant, alleging that the testatrix was not of 
sound and disposing mind and understanding when she made 
the last will referred to, seeks, by this proceeding, to have it 
set aside. 

The question, therefore, presented is on the sufficiency of 
the evidence to establish the want of testamentary capacity in 
the testatrix. What is testamentary capacity is thus stated in 
Wilson vs. Mitchell, loi Pa. 495: "A man of sound mind and 
disposing memory is one who has a full and intelligent know- 
ledge of the property he possesses, and intelligent perception 
and understanding of the disposition he desires to make of it, 
and of the persons and objects he desires shall be the recipients 
of his bounty. It is not necessary that he collect these in one 
review. If he understands in detail all that he is about and 
chooses with understanding and reason between one disposi- 
tion and another, it is sufficient for the making of a will; 
Daniel vs. Daniel, 39 Pa, St. 191 ; Rawney vs. Long, 76 Id. 
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106. If from any cause he is so enfeebled in mind as to be 
incapable of knowing the property he possesses; of appre- 
ciating the effect of any disposition made by him of it; and 
of understanding to whom he intends to bequeath it, he is 
without the requisite testamentary capacity; Leech vs. Leech, 
21 Id. 67. * * * * * 'The question is not so much what 
was the degree of memory possessed by the testator as this — 
Had he a disposing memory? Was he capable of recollecting 
the property he was about to bequeath ; the manner of dis- 
tributing it and the objects of his bounty? To sum up the 
whole in the most intelligent form — Were his mind and 
memory sufficiently sound to enable him to know, and to un- 
derstand, the business in which he was engaged at the time 
when he executed the will ?' " Stevens vs. Vancleve, 4 Wash, 
C. C. 262; Lowe vs. Williamson, i Green Ch. 82. And in 
Shaver vs. McCarthy, no Pa. 339, it is said: "But whilst 
testamentary incapacity may result either from mental de- 
rangement accompanied by delusion or from mental imbecility, 
neither or both of these states or conditions of the mind are 
the exact equivalent of what is called testamentary incapacity ; 
for the existence of delusion on one subject is not inconsistent 
with sufficient soundness of mind on another (Bitner vs. 
Bitner, 65 Pa. St. 347; O'Neil vs. Evans, i Am, L. J. 522). 
and mere feebleness of intellect is insufficient to avoid a will; 
Daniel vs. Daniel, 39 Pa. St. 191. From whatsoever cause 
the alleged incapacity may be supposed to arise, if the tes- 
tator has a mind and memory sufficiently sound to dispose of 
his estate with judgment and discretion, the disposition is 
valid ; all that can be required in any case is that the strength 
of the mind shall be equal to the purpose to which it is ap- 
plied." Miller et al. vs. Oestrich, 157 Pa. 264. 

We have carefully read and considered the testimony 
which has been submitted to us. It is too voluminous to refer 
to in detail. But testing the evidence by what is said in the 
cases just referred to, we think it is entirely insufficient to 
establish the testamentary incapacity of the testatrix. Turn- 
ing attention now to the testimony only which was submitted 
on behalf of the contestant we find, except in but a few in- 
stances, no evidence which throws light on the capacity of the 
testatrix to attend to business affairs or matters involving the 
exercise of the judgment and memory. And in those excep- 
tional instances, the ability of the testatrix to transact business, 
to care for her properties, to fix the rents thereof, to draw 
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checks, to arrange for the price of bonding and lodging of 
those who lived with her, and to attend to the ordinary ex- 
penses of her own household clearly appears. 

A great deal of the testimony submitted by the contestant 
relates to a change in the character and disposition of the tes- 
tatrix from a quiet, modest and refined woman, to one talka- 
tive and hilarious, now speaking well, now speaking ill, of 
her relatives and friends, and at times indulging in coarse re- 
marks, from a person clean and tidy in appearance to one 
unkempt and slovenly and careless in dress, and showing 
alternating periods of melancholy and elation ; in the melan- 
choly state refusing to answer when spoken to and locking 
herself in her room ; in the state of elation given to entertain- 
ment by parties at her home where she, perhaps, may be said 
to have shown a scant hospitality. Much of this change can 
well be accounted for by the condition of testatrix's health 
and by her increasing blindness during the period covered by 
the evidence. The so-called Mary Lamb party, in which 
the Chinaman took part and where the bridal wreath and veil 
figured, may show a change in the personality of the tes- 
tatrix, and foolish conduct on her part, but nothing to war- 
rant the belief that she was of unsound mind, or that she 
lacked capacity to understand and appreciate what she was 
doing at the time. Evidently what took place has been exag- 
gerated by some of the witnesses and a color given to the 
occurrence different from that intended by the testatrix or 
thought of by many of those present, several of whom testified 
that they took the whole affair as fun, and that the presence 
of the Chinaman at the party was for the purpose of affording 
entertainment to the guests. The Kingsbury party is without 
significance, so far as to show lack of mental vigor in the tes- 
tatrix. The opinions of many of the non-expert witnesses 
who testified that the testatrix was a "very peculiar woman," 
was an "insane woman," was "not capable to dispose of her 
property," and to like effect, are based upon conduct and cir- 
cumstances wholly inadequate to sustain- them, and explain- 
able by the testatrix's growing parsimony, her blindness, her 
grief over the deaths which occurred in the family, the pe- 
culiar conduct of her brother, and the suspicion that some of 
her relatives were seeking her property, and, so far as the 
contestant is concerned, by the evident friction which existed 
for some reason between them. 

On the other hand, the evidence submitted by the pro- 
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ponents, touching the testatrix's mental condition, shows her 
ability to attend to her finances at the banlc, to act as execu- 
trix of the will in which she was devisee and legatee and to 
contract for a monument, as directed therein, to travel from 
place to place, and, except for the help required because of her 
blindness, to take care of herself, and for two years before 
her death to live alone with no one but a housekeeper who was 
with her in the day and absent at night. It also clearly shows 
that she fully understood what she was doing when she made 
the will in question. Before she made the present will she 
had made three wills and, with the exception of one of them. 
had executed them. Two of them and the present will were 
not unlike one another, differing in so far as changes and sub- 
stitutions were required by the death of some of the devisees 
and legatees. The other differed from the rest in that her 
brother, who lived with her for three years and wa» 'iving 
with her at the time it was made, was named therein as her 
sole' legatee and devisee. And it is significant as throwing 
light on the question of her testamentary capacity that she 
stated to him that she would give him her property. And just 
here reference may be made to the testimony of one of the 
witnesses for the contestant that she wanted the children of 
her deceased sister, Mrs. Johnston, to have their mother's 
share, and the further testimony that she had to change her 
will because of so many deaths in the family. The several 
wills show that changes were made by her in accordance with 
those declarations to the witnesses. All this clearly indicates 
that she fully understood and comprehended the act she was 
engaged in when she made and executed, not only the will 
in question but all the wills that she made. When in addition 
to this we consider the circumstances under which the several 
wills, and, especially the present one, were made and executed, 
her letter to her brother that she was about to make it, her 
preparation for making it by engaging the presence of the 
witnesses beforehand, the changes of disposition from that in 
the former wills made at her direction by her counsel, to whom 
she gave the data for the will previously to its execution, 
her request for a doctor as a witness because she had heard 
such a witness was best, the memory and discriminating judg- 
ment necessarily required and displayed by her in making 
and the care shown in executing the will, when we consider all 
these facts so clearly evincing her testamentary capacity, we 
ought not to permit them to be outweighed by personal pe- 
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culiarities or changes in her character to whatsoever cause 
they may have been due, unaccompanied by any inability to 
attend to her affairs of business or to manage and conserve 
her property and estate. 

The will itself furnishes intrinsic evidence of the sound- 
ness of her memory and judgment. By it all her estate is 
disposed of and in it all her relatives are remembered. True, 
the children of her deceased sister, Mrs. Johnston, are given 
the bulk of the estate. But this is not strange. Mrs. Johnston 
was her only living sister at the time she and her brother were 
made in one of the wills the principal devisees. It was, there- 
fore, but natural that she should, on Mrs, Johnston's death 
and the disappearance of her brother, give what she intended 
for them to Mrs. Johnston's children, and that this was her 
intention and desire is partly shown by her declaration to 
one of the witnesses. Her brother, notwithstanding his strange 
behavior at her home before he left it and afterwards in 
keeping his whereabouts unknown to her, is allowed a limit 
of time within which he may return and avail himself of her 
bounty. The contestant is given by the will what was con- 
sistently given her by the former wills in spite of the estrange- 
ment between her and the testatrix. 

The circumstances attending the testatrix's death are as 
consistent with accident as with suicide. However, even if 
the inference of suicide be drawn from them, suicide is not 
necessarily evidence of insanity. Besides, the will in dis- 
pute was made and excuted more than a year before her death. 
Her mental condition at the time of her death is not in point. 
Her capacity to know and understand what she was doing 
at the time she made the will is the subject of this inquiry. 
Her suicide a year after of itself is of little weight upon this 
question in the light of the evidence showing her testamentary 
capacity when she executed the will. 

Upon the whole evidence we are of the opinion that a 
verdict against the will ought not to be sustained. The re- 
quest for an issue is, therefore, refused, and the appeal is dis- 
missed. 
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J, W. Oakford and C. D. Simpson vs. John O. Sheatz, 

State Treasurer and Joseph W. Hunter, State 

Highway Commissioner, et al. 

Public funds — Unauthorised expenditure of — Standing of 
taxpayer to restrain — Public officers — Discretion — Power of 
court. 

It is well settled that a resident taxpayer has a standing, by reason 
of his interest in the public funds, to maintain a bill to prevent the un- 
authorized or unlawful expenditure thereof. 

The discretion of a public officer may not be interfered with by 
the court so long as he acts within his powers and in good faith ; but 
when he abuses his discretion or acts fraudulently, he may be en- 
Demurrer to bill in equity. C. P. Dauphin County, No. 
438, Equity Docket. 

Willard, Warren & Knapp and Chas. H. Bergner for 
plaintiff. 

M. Hampton Todd, Attorney General, and /. B. B. Cun- 
ningham, Deputy Attorney General for defendants. 

KuNKEL, P. J., January 5, 1910. 

The plaintiffs are residents and taxpayers of the state. 
They charge in this bill that the defendants, the state highway 
commissioner and the state treasurer, are about to cause to be 
paid to the other defendant, the Maryland Company, the state's 
share of the cost of improving a public highway in the town- 
ship of South Abington in Lackawanna county, notwithstand- 
ing the work was not done in accordance with the plans, spec- 
ifications and terms of the contract, and the cost proposed to 
be paid represents, in part, material not furnished, work not 
done, and prices in excess of the contract price. 

The defendants have demurred, assigning as the grounds 
for their demurrer that the plaintiffs have no such interest in 
the matter as entitles them to maintain the bill, and that two of 
the defendants, the state highway commissioner and the state 
treasurer, are state officials and are clothed in the premises 
with a discretion with which the court may not interfere. 

As to the first cause of demurrer, it is well settled that 
a resident taxpayer has a standing, by reason of his interest in 
the public funds, to maintain a bill to prevent the unauthorized 
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or unlawful expenditure thereof ; Sharpless vs. City of Phila., 
21 Pa., 147; Moers vs. City of Reading, 21 Pa., 188; Mott vs. 
Penna. R. Co., 30 Pa., 9 ; Wheeler vs. Phila., yj Pa., 338 ; Page 
vs. Allen, 58 Pa., 338; Frame vs. Felix, 167 Pa., 47; Cramp- 
ton vs. Zabriski, loi U. S., 601 ; Dillon on Municipal Corp., 
2d. Ed., Vol. 2, Sect. 732 ; 22 Cyc, 897 

As to the second cause of demurrer, it is true that the 
discretion of a public officer may not be controlled or inter- 
fered with by the court so long as he acts within his powers 
and in good faith; but it is equally true that when he abuses 
his discretion, or acts fradulently, he may be enjoined. 
fered with by the court so long as he acts within his powers 
and in good faith ; but it is equally true that when he abuses 
his discretion, or acts fraud ulenty, he may be enjoined. 
The doctrine is thus stated in Throop on Public Officers, Sect. 
849; "The rule with respect to granting an injunction, where 
the matter complained of is left by the law to the discretion 
or judgment of the officer against whom it is asked, is 
* * * * that the court will not interfere to review, control, 
or restrain the exercise of the powers by the officer or officers, 
in whom the law has vested the discretion or judgment to ex- 
ercise the same. But in this respect, the power of a court of 
equity to interfere by injunction exceeds that of a court of law, 
for equity will review the exercise of a discretionary power, 
which is tainted with fraud, or where it is necessary so to do, 
in order to prevent abuse, injustice, or violation of a trust." 
And in Roth vs. Marshall, 158 Pa., 272, it is said : "If an of- 
ficer neglects or refuses to enter upon the discharge of a duty 
which the law imposes upon him, the courts will quicken or 
compel action by a writ of mandamus. If he goes beyond 
what the law requires, attempts that which is ultra vires, or 
abuses his discretion in any manner, the courts will restrain 
him by injunction. The ground intermediate these extremes 
is the legitimate range of official discretion, within which the 
officer, on whom the law has cast a duty, may determine the 
matter of its performance." See also 22 Cyc, 879; Pomeroy's 
Equity Jurisprudence, Vol. 5, Sect. 329. 

The present bill, in paragraphs ten, eleven, thirteen and 
fourteen, avers specifically, and the averments must be taken 
on demurrer to be true, that the work was not done in ac- 
cordance with the plans, specifications and terms of the con- 
tract, that the costs and expenses, to pay which the state high- 
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way commissioner is about to draw his warrant on 
treasurer, include charges for material which was no( 
ed by the contractor and for work which was not 
him, and prices which are in excess of those contra 
and that the commissioner knows all this to be so. 
under such circumstances cannot be said to be lawfi 
the absence of any denial of the truth of these avem 
it be said that the commissioner is exercising in good 
in accord with his duty the discretion claimed to be 
him. We find no provision in the statute creating 
which gives him authority to disburse the state's funi 
tously, or to pay the price of a contract entered into I 
behalf of the state which he knows has not been ful 
may appear on answer that the contract has been i 
formed, or that the moneys are lawfully payable to 
tractor, but as presented by the demurrer we must 
contrary to be the case, and must hold the proposed 
to be beyond his power. The demurrer is, therefc 
ruled, and the defendants are allowed fifteen daj 
which to answer. 
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Disposition of Fixes. 

Criminal lan' — Disposition of fines — Act of May 15, 1850, 

Section 6 of the Act of May 15. 1850, P. L. 772. is not repealed by 
Sectkxu 78 and 79 of (be Crinunal Procedarc Code of i86a 

Attorney General's Department, Opinion to John O. 
Sheatz, State Treasurer. 

H.XHCEST, Assistant Deput>- Attorney General, December 
7. 1909- 

Your favor of November i ith was duly -received. In it you 
request an opinion as to whether the 6th Sectioo of the act 
approved the 15th day of May, 1850, P. L. 772, is repealed by 
the 78th and 79th Sections of the Re%-ised Criminal Procedure 
Code of i860, P. L. 451- 

The 6th Section of the Act of 1850 referred to provides 

"That the penalty inflicted by the first section of 
the act of assembly, entitled 'An Act for the preven- 
tion of vice and immorality and unlawful gaming, 
and to restrain disorderly sports and dissipation,' 
shall hereafter be paid into the treasury of the com- 
monwealth of Pennsylvania, for the use of the sink- 
ing fund." 

The Act referred to as an Act for the prevention of vice 
and immorality, etc., is the act of the 22nd day of April, 1794 
— 3rd Dallas, page 546; 3rd Smith, page 177 — and ajmmonly 
known as the Blue Law, and the fines recoverable under it 
are for Sabbath breaking. 

The 78th Section of the Revised Criminal Procedure Code 
provides 

"That all fines imposed upon any party, by any 
'nal jurisdiction, shall be decreed to be 
ommonwealth ; but the same shall be 
received for the use of the respective 
ich such fines shall have been imposed 
s is now directed by law." 

ion enumerates a large number of acts of 
ire specifically repealed, and also repeals 
r parts of criminal laws of this State, and 
e relative thereto, so far as the same are 
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Disposition of Fines. 
altered and supplied by the Act to consolidate 
amend the penal laws of this Commonwealth, 
Act." 

In the case of Jefferson County against Reit: 
the Supreme Court held that the 31st Section o: 
March 31st, 1856, giving certain penalties for ir 
liquor laws to the school directors, is not repealed 
Section of the Criminal Procedure Code. Thi 
identical with the act 24th of March 1818, and th 
the Code say "this Section is a re-enactment of the 
and is introduced here for the purpose of givin( 
pleteness to the Code," so that the present law is tl 
was when the Act of 1850 was passed. 

Thompson, J., in the case referred to, after 

the law introduced into the Code was the same 

cense law of 1856 was passed, says of the Code: 

"It is disposed of all fines under it, and : 

doubtless be the rule in regard to any new 1 

by fine not otherwise distributed by law. Anol 

son for supposing it improbable that it was r 

repeal the 31st section of the Act of 1856 is, 

offenders of the license law were not touchei 

revisers at all." 

This applies also to the offenders against the 
The court also says of the Act of r86o 

"That there is a saving or an exceptio 
fines which were applicable by existing laws 
than county purposes." 

"By the Section, fines are to be decred 
Commonwealth but the county is entitled to 
such, as at the passage of the Act, or by n 
were by law to be paid to the county in w 
fines might be imposed. This did not cover c 
the present, where they were expressly appr 
to the school fund or other distinct purposes 
county." 

The Court concludes that because the act ol 

enumerated among the acts and sections repealed 

the revisers did not themselves consider it repeale 

"It is not repealed expressly, and, as 

seen, we think it is not by implication." 
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Commutation of Sentence. 

The reasoning of this case applies forcefully to the ques- 
tion of the repeal of the act of 1850, and decides that ques- 
tion. 

You are therefore advised that Section 6 of the Act of 
May 15, 1850, P. L. 772, is not repealed by Sections 78 and 
79 of the Criminal Procedure Code of i860. 



Commutation of Sentence, 

Criminal Law — Commutation — Second Conviction — Act of 
May II, 1901. 
Section 4 of the Commutation Act of ipoi is broad enough in its 
scope to require time commuted from the first sentence to be added to 
any sentence for a felony committed during the interval between the dis- 
charge by reason of commutation and the date of the expiration of the 
full term of the sentence. 

Attorney General's Department, Opinion to William B. 
Rogers, Attorney for Inspectors of Western Penitentiary. 

Todd, Attorney General, December 8, 1909. 

Your letter of the 22d ult. is at hand, and as counsel for 
the Board of Inspectors of the Western Penitentiary you ask 
an opinion of this department concerning the status of Dashill 
Jury under the Commutation Act of May 11, 1901, P. L. i66. 
It appears that Dashill Jury was convicted of murder in 
the second degree on the eleventh day of January, 1900, and 
that day sentenced to undergo imprisonment at separate and 
solitary confinement at labor at the Western Penitentiary, for 
a period of seven years and four months, which period with- 
out commutation would have expired May 11, 1908; the 
prisoner was discharged November 21st, 1904, receiving the 
benefit of two years, five months, and twenty-one days com- 
mutation; on January nth, 1906, he was sentenced by the 
~ Liarter Sessions of Blair County, on the charge of 
ich is a felony, to one year less one day in the jail 
unty, but was released in some way under what is 
spended sentence on July 30th, 1906; and on Octo- 
j6, he was again convicted and sentenced for an 
harge of larceny to three years' imprisonment in 
I Penitentiary. 
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In re Sale of Thirteenth Regiment Armory. 

The three years' term of the last sentence has expired, 
and he is now being held to serve out the commutation allow- 
ed from the first sentence. He claims that he is illegally held, 
because if he were required to serve for the commutation of 
the first sentence, such service ought to have been added to 
the term of imprisonment imposed on the first conviction of 
larceny. 

Both convicticMis of larceny were within the time of the 
first sentence without the commutation deducted. 

I am of the opinion that Section 4 of the Commutation 
Act of 1901, above referred to, is broad enough in its scope 
to require such time commuted from the first sentence to be 
added to any sentence for a felony committed during the in- 
terval between the discharge by reason of commutation and 
the date of the expiration of the full term of the sentence. 
The officials of the penitentiary are therefore justified in de- 
taining the prisoner to serve out the commutation allowed him 
under his sentence of January 11, 1900. 



In Re Sale of Thirteenth Regiment Armory. 

Sale of Thirteenlh Regiment Armory — Title to rent from pre- 
existing lease. 

Since the purchase of the Thirteenth Regiment Armory, the com- 
monwealth's title to the property and its right to the rents accruing 
therefrom is not affected by any obligations existing between the trus- 
tees of the Scranton City Guard and the military companies, and the 
commonwealth, acting through the Armory Board, is under no legal 
obligation to carry out any such arrangement. 

Attorney General's Department. Opinion to Benjamin 
W. Demming, Secretary Armory Board of the State of Penn- 
sylvania. 

Hargest, Assistant Deputy Attorney General, December 
8, 1909. 

Your favor of the 19th ult. requesting an opinion "as to 
whether the State Armory Board has the right to permit the 
forty per cent, of the skating rink receipts for Thursday nights 
to be given or allotted to the companies claiming such re- 
ceipts," was duly received. 
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In re Sale of Thirteenth Regiment Armory. 

From the papers submitted by you it appears that on and 
prior to the twentieth day of October, 1905, the title to the 
Armory of the Thirteenth R^ment in the City of Scranton 
was in the Trustees of the Scranton City Guard, and on Octo- 
ber 20th, 1905 the Scranton City Guard entered into a con- 
tract of lease with Henry Phillips, by which it was provided 
that Henry Phillips should have "the use of the Armory drill 
hall for the purpose of conducting a roller skating rink there- 
in during the evenings of Wednesday, Thursday and Saturday, 
and during the afternoons of weeks days, for and during the 
term or period beginning November first, 1905, and ending 
May first, 1906," upon the weekly payment by said Henry 
Phillips "of forty per cent, of the total gross receipts to the 
said Trustees." The lease provided "that the party of the 
second part shall have the option to renew this lease upon the 
same terms for any further skating season or seasons by 
giving notice to that effect at or before the expiration of this 
lease," and by a notice given and accepted on March first, 
1906, the term was extended for two years from May first, 
1906, and by a notice given and accept on April third, 1907, 
the term was further extended, from May first, 1908, to May 
first, 1910. 

Prior to the making of the lease the companies of the 
Thirteenth Regiment drilled on Thursday nights, and in con- 
sideration of an agreement entered into between the companies 
occupying the Armory it was agreed by said companies with 
the said Trustees that if the companies surrendered Thursday 
nights and occupied the Armory jointly with other companies 
on other nights of the week, that forty per cent, of the gross 
receipts for Thursday night should be given to and distributed 
among said companies, and Colonel F. W. Stillwell collected 
the amounts for said companies and disbursed the same to 
them. This agreement between the Trustees and the com- 
panies was no part of the written lease between the Trustees 
and Henry Phillips. 

The Trustees of the Scranton City Guard by their deed 
dated the second day of April, 1908, conveyed the said Thir- 
teenth Regiment Armory to the Commonwealth of Pennsyl- 
vania, in fee, "reserving to Henry PhilUps the use of the drill 
hall in Armory Wednesday, Thursday and Saturday of each 
week, day and evening, under his roller skating lease, for three 
years from the first day of October, 1907," and the said 
Trustees also assigned to the Commonwealth of Pennsylvania 
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In re Sale of Thirteenth Regiment Armory 
under date of April first, 1908, "the indenture of le 
to above, made and executed by them as Lessee an 
Phillips as Lessor, together with all their righ 
interest in and to said lease for and during the re 
term thereof." 

Since the transfer of the title in fee to the Cor 
of Pennsylvania forty per cent, of the receipts fc 
nights have been received as heretofore by Col 
Stillwell, but whether the same was paid to him b 
or by the Trustees, does not clearly appear. He 
bursed the amount, but still holds the funds. 

The legal effect of the various transactions a 
has been to vest in the Commonwealth of Penn: 
title in fee to the Armory in question, and by re 
deed to it, as well as the assignment of the lease, 
of landlord and tenant between the Commonweal 
sylvania and Henry Phillips arose. The ccmi 
title to the property and its right to the rents aci 
the lease of Henry Phillips is not affected by anj 
existing between the trustees of the Scranton 
and the military companies; and the commonw 
through the Armory Board, is under no legal c 
carry out any such arrangement. 

I therefore advise you that the Armory Boar 
to receive the entire rental from the Armory, in 
from Thursday nights. 

The deed and other papers submitted to this 
are herewith returned. 
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Insurance. 

Insurance — Rebates — Act of May 3, 1909. 

Under the Act of May 3. 1909, P. L. 405, an insurance agent doing 
business in Pennsylvania can insure his own property, or his own life, 
in companies for which he is agent, and take over to himself the same 
commission that he would have received if he had insured the property 
or life of another or person. 

Attorney General's Department. Opinion to David Mar- 
tin, Insurance Commissioner, 

Cunningham, Deputy Attorney General, December 8, 
1909. 

This Department is in receipt of your letter of December 
2, 1909, enclosing a communication of the same date addressed 
to you by Anson P. Dare, of Harrisburg, Pa, In his letter to 
you Mr. Dare states that he has been engaged in the fire in- 
surance business for over thirty years, and is at the present 
time the local agent for the Hartford Fire Insurance Company 
and five other insurance companies specified by name. 

Mr. Dare, after stating that he is a property owner and 
has been accustomed to insure his own buildings in companies 
for which he is agent, asks to be advised by you whether, 
under the act of May 3, 1909, (P. L, 405) the companies for 
which he is agent would be permitted to allow him to deduct 
his customary commission for writing policies upon his own 
property, and whether he would be justified in deducting such 
commission in settling with the insurance companies for the 
premiums upon the policies issued upon his own properties. 

In order that you may be able to issue proper rulings upon 
the question arising under said act, you have requested this 
Department to advise you "whether it would be a rebate with- 
in the meaning of the act in question for an insurance company 
to pay, or for the agent to accept, the customary commission 
which is allowed by companies to their agents for securing and 
writing insurance where such insurance is written upon the 
life of the agent, or upon property belonging to, or in the cus- 
tody of, the agent?" 

In other words, your inquiry is substantially this : Can 
an insurance agent doing business in Pennsylvania insure his 
own property, or his own life, in companies for which he is 
agent, and take over to himself the same commission that he 
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Insurance, 
would have received if he had insured the property or life of 
another owner or person ? 

The reply to your inquiry depends upon the proper con- 
struction of the said act of 1909, This act in terms repeals 
our former act of May 7, 1889, as amended by the act of 
July 2, 1895, applicable only to life insurance companies, and 
extends, with more stringent prohibitions, to all insurance com- 
panies, the legislative policy embodied in those acts. 

It is provided by the first section of the act under consid- 
eration, in substance, that no insurance company organized 
under the laws of, or doing business in, this Commonwealth, or 
any officer, agent, solicitor or representative thereof, or any 
insurance broker, shall pay, allow or give, or offer to pay, al- 
low or give, directly or indirectly, as inducements to insur- 
ance, nor shall any person knowingly receive as such induce- 
ment to insurance: 

(a) Any rebate of premiums payable c«i the 
policy. 

(b) Any special favor or advantage in the divi- 
dends or other benefits to accrue thereon. 

(c) Any paid employment or contract for ser- 
vices of any kind. 

(d) Any special advantage in date of policy or 
age of issue. 

(e) Any valuable consideration or inducement 
whatever not specified in the policy contract of insur- 
ance. 

(f) Or give, sell or purchase, or offer to give, 
sell or purchase, as inducements to insurance, or in 
connection therewith, any stock, bonds or other secur- 
ities of such insurance company or other insurance 
company, or any dividends or profits to accrue there- 
on, except as provided in the act. 

With reference to life insurance companies it is provided 
that no life insurance company organized under the laws of, 
or doing business in, this Commonwealth, shall make or per- 
mit any distinction or discrimination in favor of individuals 
between insurants of the same class with equal expectation of 
life in 

(a The amount or payment of premiums or 

rates charged for policies of life or endowment in- 
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(b) In the dividends or other benefits payable 
thereon. 

(c) In any of the terms or conditions of the 
contracts it makes. 

(d) Nor make any contract of insurance or 
agreement as to such contract other than as plain- 
ly stated in the policy issued thereon. 

It seems clear that in the enactment of this legislation the 
legislature intended to deal with two broad classifications of 
persons : 

First. Insurance companies and their agents; and 

Second. Prospective insurants in insurance companies. 

The mischief aimed at by this legislation was the oStr- 
ing of rebates on premiums and various kinds of special 
favors, benefits and discriminations "as inducements to in- 
surance." 

The act is penal and must therefore be strictly construed. 

Your inquiry resolves itself into the question whether 
the retention by an agent of his usual commissions on prem- 
iums on policies insuring his own property, or his own life, 
amounts to the payment by the company and the receiving by 
him of a rebate on the premiums payable on the policies issued 
on his property, or his life. 

By writing policies of insurance on his own property, or 
his own life, the agent eliminates the distinction existing in the 
act of 1909 between agents and insurants, and places himself 
in both classes, but by becoming an insurant in a company 
represented by him as agent, he does not lose his identity, or 
rights, as agent of the company. Among these rights is the 
right tQ receive his usual commissions on all business written 
for his company. It can hardly be contended that the legis- 
lature intended to deprive a bona fide insurance agent of his 
commissions on policies covering his own life, or his own 
property, merely because he has followed a natural inclination 
to insure his life, or his property, in companies which he rep- 
resents as agent. 

The mischief which the legislature sought to remedy is 
the unfair treatment of prospective insurants of the same class 
by offering inducements to one person that are not available 
to all persons of the same class. 

The advantage or inducement accruing to an agent in in- 
suring his own life, or property, is not something held out to 
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him by the company, or an agent of the company, but arises 
from the fact that he happens to be at the same time the agent 
of the company and the owner of something which he desires 
to insure in the company. 

I therefore conclude that the retention by an agent of his 
commissions, under the circumstances above indicated, would 
not, under a fair construction of the act, constitute a rebate of 
premiums payable on the policy, provided, the agent charges 
himself with the whole amount of the premium so that a 
proper return of the same may be made for the purposes of 
taxation, and then in making settlement with the company 
deducts the usual amount of his commissions. 

It must be understood, however, that this conclusion is 
intended to apply only to the cases of bona fide insurance 
agents engaged in that occupation as a business, or regularly 
employed as such. 

If the circumstances of any particular case should dis- 
close that an individual had been appointed the agent of an 
insurance company merely to the end that he as such agent 
mi^t insure his property, or life, in the company appointing 
him, and thereby secure the advantage of the usual agent's 
commission, I am of the opinion that the retention of commis- 
sions under such circumstances would constitute the giving, 
and receiving, of a rebate of the premiums payable on the 
policy, and should properly be construed to be a violation of 
either, or both, sub-divisions "a" or "c," first above mentioned, 
as the facts in each particular case might indicate. 
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Powers op Live Stock Sanitary Board. 

State Live Slock Sanitary Board — Powers of. 

Under the Act of April 25, 1907, the State Live Stock Sanitary 
Board has no authority to offer prizes, however conducive that might 
be to the breeding of high-grade animals. 

Attorney General's Department. Opinion to S. H. Gilli- 
land. State Veterinarian, 

Hargest, Assistant Deputy Attorney General, Decem- 
ber 9, 1909, 

Your letter of December 3rd is at hand. You enclose 
therein letter of Dr. Carl W, Gay, and request an <^inion as 
to whether the State Livestock Sanitary Board can offer two 
prizes ; one for the best pair of draft geidlngs or mares, to be 
shown in harness, and the Other to be offered for the best 
single draft gelding or mare to be shown in halter, out of the 
appropriation of $5,000.00 made to the Livestock Sanitary 
Board to carry out the provisions of the act of April 25, 1907, 
entitled : ''An act to encourage the breeding of horses ; to 
regulate the public service of stallions; to require the regis- 
tration of stallions ; and to provide for the enforcement there- 
of." 

This act of Assembly provides for the enrollment of stal- 
lions with the Livestock Sanitary Board ; the issuance of cer- 
tificates by said Board ; the duties of the Board with reference 
to examination and passing upon the merits of each pedigree 
submitted, and with reference to the examination of the sound- 
ness of animals. It provides for the form of certificate for 
the character of the advertisement of the owner. It authorizes 
the board to make regulations and provide for the official ex- 
amination upon the request of owners; and it also provides for 
fees and penalties for violations of the act. 

There is nothing in it which could, by any liberal view, be 
construed to authorize the offering of prizes, however condu- 
cive that might be to the breeding of high-grade animals. 

I therefore advise you that the Livestock Sanitary Board 
does not have authority under the act to expend money for 
such purposes. 
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In Re Estate of Alfred J, Seltzer, Deceased. 

Collateral inheritance tax — Stepchildren — Act of April 22, 
1905- 
Under the Act of AprU la, 1905, P. L. 255, a stepchild of a decedent 
is exempt from the payment of collateral inheritance tax, upon the 
estate passing to it under his will. 

Citation to executrix. Orphans' Court of Dauphin County. 

Hargest & Hargest for citation. 

John C. Nissley, contra. 

KuNKEL, P. J., December 10, 1909. 

The question raised by this proceeding is whether the es- 
tate bequeathed and devised by the testator to his stepdaughter, 
Elsie C. Lingle, the daughter of his deceased wife by a former 
husband, is exempt from collateral inheritance tax. The act 
of April 22, 1905, P. L. 255, amending the general collateral in- 
heritance tax act of May 6, 1887, P. L. 79, exempts from such 
tax estates passing to "children of a former husband or wife." 
It is suggested by the petitioner that a stepchild is not within 
the meaning of this term. It is difficult to understand whom 
it embraces if not stepchildren. Manifestly, the purpose of 
the act of 1905 was to add to the class of those exempt from 
the tax. If the term means the child of a former wife or of 
a former husband of the decedent, it would mean no more 
than the decedent's child for whom exemption was already pro- 
vided in the general act of 1887. To give the act of 1905 any 
effect the term must necessarily mean the child of a former 
husband of the decedent's wife, or of a former wife of the 
decedent's husband, and such child would be the decedent's 
stepchild. That the term was intended to mean stepchildren 
was held in Lloyd's Estate, 15 Dist. Rep., 932. And in Com- 
monwealth vs. Randall, 225 Pa., 197, the assault on the con- 
stitutionality of the act of 1905 was based on this interpreta- 
tion, and it was not questioned but taken for granted that 
"children of a former husband or wife" meant stepchildren; 
and the judgment exempting from the tax the devise made by 
the testatrix to her stepson, the son of her husband by a form- 
er marriage, was affirmed. We think there is no doubt as to 
the meaning of the term or as to the purpose of the act of 1905 
to exempt from the tax an estate passing from a stepparent to a 
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Commercial Fertilizers. 
stepchild and we, therefore, hold that the estate passing by the 
will of this decedent to Elsie C. Lingle, the respondent, is ex- 
empt from the payment of collateral inheritance tax. A de- 
cree may be drawn in accordance with this view. 



Commercial Fertilizers. 

Commercial fertilisers — Sale of single ingredients — Special 
mixtures. 
Under the Act of May i, 1909, P. L. 344, manufacturers of com- 
mercial fertilizers cannot either sell single ingredients or sell and mix 
the same with other ingredients for the purchasers according to the 
purchasers' formula, without complying with sections 2 and 3 with 
reference to such sales. 

Attorney's General Department. Opinion to N. B. Critch- 
field. Secretary of Agriculture. 

Hargest, Assistant Deputy Attorney General, December 
16, 1909. 

Your letter of October ist addressed to Mr. Cunningham 
was duly received. 

You request an opinion as to whether fertilizer manu- 
facturers located in this state can legally sell certain separate 
ingredients that are used in the manufacture of fertilizers, to 
farmers or consumers who wish to make the same themselves, 
or that, if the farmer makes the purchase from the manufac- 
turer of the separate ingredients, whether the manufacturer 
could then mix the same for the farmer according to the farm- 
ers own formula and the manufacturer be paid for the mixing, 
the manufacturer thus escaping the license fees imposed by 
law upon such sales. 

The Act of May i, 1909, (P. L. 344) is the law which 
relates to the manufacture and sale of commercial fertilizers. 
It provides in Section 1 

"That every package of commercial fertilizer 
sold, offered, or exposed for sale, for manurial pur- 
poses within this Commonwealth." 
with certain exceptions 

"shall have plainly stamped thereon the name and ad- 
dress of the manufacturer or importer and his place 
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of business, the net weight of the contents of the pack- 
age, the brand or trade-name of the fertilizer the pack- 
age contains, and an analysis stating the percentage 
such fertilizer contains of" 

various chemicals. 

Every manufacturer is required to file with the Secre- 
tary of Agriculture a statement of the name and number of 
brands of such commercial fertilizer, having distinct trade 
names, which he intends to offer for sale during the next en- 
suing year, with a copy of the analysis of each; and also to 
file an affidavit showing the amount of each brand sold with- 
in the last preceding year upon which a license fee is re- 
quired to be paid. 

Section 7 of the act provides : 

"The term 'commercial fertilizers,' as used in this 
act, shall be construed to mean any and every sub- 
stance imported, manufactured, prepared, or sold for 
' fertilizing or manurial purposes, except the dung of 
domestic animals, marl, lime, and wood-ashes, and not 
exempt by the provisions of section one of this act," 

I am advised that some of the separate ingredients desired 
to be sold are dried blood, or what is commonly known as 
tankage, being the offal or solid matter from slaughter houses, 
or garbage, etc., and that these separate ingredients are pre- 
pared to some extent before being sold. 

Section 7 provides that every substance "imparled, manu- 
faclured, prepared, or sold for fertilizing or manurial pur- 
poses," with the exceptions noted, shall be termed "commer- 
cial fertilizers." The language is plain; if a manufacturer 
sells a single ingredient which is ordinarily used in fertilizers, 
compounded and given specific names, such single ingredient is 
a commercial fertilizer within the meaning of the act. It fol- 
lows, of course, if he also prepares and sells such ingredient, 
it is within the act. If the manufacturer cannot sell single 
ingredients without complying with the terms of the act, he 
cannot sell and mix for the purchasers, single ingredients ac- 
cording to the formula supplied by the purchaser, and be paid 
for the mixing. 

You are therefore advised that the Act of Assembly 
covers the sales of single ingredients ordinarily used in com- 
pounded fertilizers with trade-names, and that manufacturers 
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cannot either sell such single ingredients or sell and mix the 
same with other ingredients for the purchasers according to 
the purchasers' formula, without complying with Section 2 
and 3 with reference to such sales. 



Pennsylvania Mutual LiPE Insueance Co, 

Insurance — Powers of insurance companies — Mutual and level 
premium insurance — Policy — Certificate of membership. 

The Pennsylvania Mutual Life Insurance Company of Philadelphia 
has no authority to issue policies on the level premium plan and also 
on the purely mutual plan. 

Throughout the insurance laws the word "policy" is ordinarily used 
to indicate (he contract of insurance upon which there is a lixed 
premium. It does not usually designate a contract with a memher of 
a beneficial association, or mutual insurance company. It does not indi- 
cate a certificate of membership. "Certificate of membership" refers 
only to the contract between a mutiwl company or a beneficial associa- 
tion and its members, and does not mean a contract of insurance upon 
which a fixed premium is based. 

Under the general insurance laws of the commonwealth, i 
companies cannot be licensed to do more than one class of ins 

Attorney General's Department. Opinion to David Mar- 
tin, Insurance Commissioner, 

Hargest, Assistant Deputy Attorney General, December 
17, 1909. 

Your favor of the 19th ult. concerning the Pennsylvania 
Mutual Life Insurance Company of Philadelphia, is at hand, 
accompanied by a letter to you from Messrs. Wilson, Rodgers 
and MacAdams, counsel for said company. 

You ask to be advised whether your department could 
legally authorize this company to issue policies of insurance 
on what is known as the level premium or legal reserve plan, 
and also certificates of membership on a purely mutual plan. 

This company was incorporated April 26, 1870, (P. L. 
1276), as the Mutual Protective Life Insurance Company of 
Philadelphia, and its title was first changed to the Reverting 
Fund Assurance Association and then to the Pennsylvania 
Mutual Life Insurance Company. The company has been 
issuing policies of insurance on the level premium 
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Pennsylvania Mutual Life Insurance Ci 
or legal reserve plan. The part of its chartei 
Section 2 which is applicable to this question is 

"This company may issue policies or c 
of membership on which shall be stated t 
merit with members receiving the same, i 
signed by the President and counter-signe 
Secretary shall be binding upon the comp; 

The company may issue policies or certifii 
bership. The word "policy" and the words ' 
membership" have two distinct and separate me: 

Throughout the insurance laws and in insur 
the word "policy" is ordinarily used to indicat' 
of insurance upon which there is a fixed prem 
not usually designate a contract with a member 
association, or mutual insurance company. It 
dicate a certificate of membership. "Certificat 
ship" refers only to the contract between a mi 
or a beneficial association and its members, and i 
a contract of insurance upon which a fixed pren 
The franchises with which the commonwealth 
a corporation are only such as are clearly gra 
are determined in favor of the state and agains 
tion. The state has given this company the p 
policies or certificates of membership; that is 
policies of insurance upon a fixed premium b 
ficates of membership in a purely mutual plan, 
vested the corporation with the right to issue 
company having chosen to exercise the right to 
upon the level premium or legal reserve plan, is r 
all the powers granted to it. 

Under the general insurance laws of the c 
no insurance company can be licensed to do n 
class of insurance, and having issued a license to 
to insure on the level premium or legal reserve 
entitled to your certificate of authority to also ( 
the assessment basis. Without such certificate ii 
ly do business in this commonwealth. 

You are therefore advised that it isyour du 
withhold such certificate, but to prevent the c 
doing the mutual business proposed. 
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Motor Vehicles. 

Motor Vehicles — Driver's License — Act of April 27, 1909. 

Section 5 of the Act of April 27. 19«J. P- L- 265. requires all per- 
sons, except the owners of motor vehicles, who operate such motor 
vehicles, to obtain a driver's license. 

Attorney General's Department. Opinion to Joseph W. 
Hunter, State Highway Commissioner. 

Hargest, Assistant Deputy Attorney General, January 
6, 191 o. 

Your favor of December 17th, 1909, was duly received. 
You ask "whether employees who do not serve in the position 
of chauffer, but who use motor vehicles in transporting them- 
selves to various points where their work may require them 
to go, should obtain licenses under section 5 of the act ap- 
proved April 27, 1909, (P. L. 265) ;" and you cite instances of 
persons in the employ of various public service corporations 
engaged in repair, construction, and inspection work who are 
provided with automobiles or motor vehicles, by their em- 
ployers, in order to transport them to various points where 
their services may be needed. You also cite instances of a 
large class of employees engaged in driving automobiles, and 
delivery trucks in making delivery of goods. 

The act of 1909 provides in section 2 for a license to be 
taken out by the owner for every machine. The language of 
Section 5 is: 

"Every person desiring to operate a motor 
vehicle as a chauffer, or as a paid operator, shall first 
obtain a driver's license." 

This language is not clear. In fact, in your letter you 
stale the question as to "Whether employees who do not serve 
in the position of chauffer must take out a license." 

The intention of the legislature was evidently to protect 
the public, and the manifest intent of the act was that every 
person operating a motor vehicle, excepting the owner, should 
have a driver's license. 

The word "chauffer" originally meant "One who oper- 
ates an automobile or motor vehicle," and it is used in that 
sense in the act of assembly, and not as indicating a person 
paid and employed for that particular and exclusive work. 
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Support of the Insane. 
You are therefore advised that section 5 of the Act of 1909, 
requires all persons, except the owners of motor vehicles, who 
operate such motor vehicles, to obtain a driver's license. 



Support oF the Insane. 

Support of the insane — Indigent persons. 

A county cannot collect from the estates, or relatives, of insane 
persons more than the amount paid by il, and is not required either to 
collect the amount paid by the slate for the support of insane persons, 
or to contribute to (he slate any pari of the $1.75 collected by it. 

A person whose estate is partially able to support him may be an 
indigent in=ianc ' person. 

A person whose relatives are partly able 10 support him may be an 
indigent insane person. 

Attorney General's Department. Opinion to T. A. Crich- 
ton, Deputy .Auditor General. 

Hargest, Assistant Deputy Attorney General, January 
7. 1910. 

Your favor of October 15th, 1909, addressed to the At- 
torney General, was duly received. In it you call attention to 
the act of May 1, 1907, and the act of May 13, 1909, relating 
to the cost of the care of insane persons, and you ask three 
questions : 

First: Whether a county can be required to collect from 
estates or relatives of insane persons more than the amount 
paid by it for the support of each insane person, and whether 
it has the right to apply all such receipts to the use of the 
county alone, leaving the commonwealth to bear its full burden ? 
burden ? 

Second : Whether a person who is partially able to sup- 
port himself is an indigent insane person? And 

Third : Whether a person whose relatives are partially 
able to support him is an indigent insane person ? 

The questions, as you ask them, are in the abstract, an<l 
are answered in the abstract. 

The act of May i, 1907 (P. L. 153) to which you refer, 
provides : 
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Support of the Insane. 
"That the expenses of the care and treatment of 
the indigent insane in the State hospitals for the in- 
sane, is hereby fixed at the uniform rate of $1.75 per 
week for each person, including clothing chargeable to 
the respective counties or poor districts from which 
such insane person shall come ; and the excess over 
the said $1.75 per week shall be paid by the State, but 
in no case shall such said excess exceed $2.50 per 
week for each indigent insane person." 

The act of May 13, 1909 {P. L. 535) provides that any 
county, or municipality, etc., which has, or may hereafter, sup- 
ply, erect and equip hospitals for the care and treatment of in- 
digent insane under certain regulations, shall receive a flat 
rate of $2.00 per week from the state for each indigent insane 
person so maintained. 

A county, when it pays to the state $1.75 for each indi- 
gent insane person committed to a hospital, has the right to 
recover from the estate of such person, or from the relatives 
who are liable for his support, the amount which has been paid 
for such support. It is money justly due the county from 
such estate, or relatives, and is properly recoverable in the 
name of the county. 

But the county is not the agent of the state and could not 
be made so, except by the legislature. It has no authority to 
collect the state's money either in its own name or represent- 
ing the state, and having no authority, it is under no obliga- 
tion to pay to the state any money which it has collected to 
reimburse itself from the estates, or relatives, of indigent in- 
sane persons, and until the state imposes upon the county the 
duty of collecting its share of the support of the indigent in- 
sane, there is no liability on the county so to do. 

If, however, the estate, family or friends of an insane 
person pay to the county, or the county receives from such, an 
amount in excess of the $1.75 allowed to it by law, I am of 
the opinion that such amounts would be receive<l for the use of 
the Commonwealth and could be recovered from the county. 

Your second and third questions may be answered tt^ether, 
and they require a definition of an "indigent insane" person. I 
do not find that the courts of this state have yet defined this 
term. "Indigent" does not mean "pauper." 

The term has been defined in Wisconsin to mean one who 
is destitute of property or means of comfortable subsistence; 
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Support of Ihe Insane, 
one who is needy or poor. Juneau County vs. Wood Co., 109 
Wis. 330:85 N. W. 387. 

In North Carolina the term "indigent insane," as used 
in the Code providing for admission to an asylum, is held to 
mean those who have no income over and above what is suf- 
ficient to support and maintain those who may be legally de- 
pendent on them. In re Hybrat, 119 N. C. 359; 25 S. E. 963. 
In Virginia the term has been held to mean needy or poor, 
as applied to those who are destitute of property and the 
means of comfortable subsistence. 

In the Revised Statutes of Missouri the term has been 
defined by Statute, when applied to persons without a family, 
to mean one whose estate, after paying his debts and exclud- 
ing from the estimate such part of the estate as is exempt from 
execution, is worth less in cash than $300, and when applied 
to one having a family, it means one whose estate, estimated, 
as aforesaid, after the payment of his debts and the support 
of his family for one year, is worth less in cash than $1,000. 

In People vs. Schoharie County, 121 N. Y. 345, it is said 
that the term "indigents" 

"was designated for the benefit of the laboring 
population, which is only self-supporting while em- 
ployed, etc., hence such persons are accorded a tem- 
porary support from the county for a special time." 
I adopt the definition of "indigents" in that case found on 
page 350: 

"There are such as usually provide for them- 
selves, or are provided for by friends, and who only 
need assistance when sent to the asylum under the 
visitation of insanity. It is accordingly provided that 
they shall be admitted into the asylum and supported 
there." 

I therefore advise you : 

First: That a county cannot collect from the estates, or 
relatives, of in.sane persons more than the amount paid by it, 
and it not required either to collect the amount paid by the 
state for the support of insane persons, or to contribute to 
the state any part of the $1.75 collected by it. 

Second : That a person whose estate is partially able to 
support him may be an "indigent insane" person ; and 

Third: That a person whose relatives are partly able to 
support him may be an "indigent insane" person. 
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Superintendents of Construction, 

Superintendents of construction — Eligibility of members of the 
legislature to appointment as — Act of July 2, 1895. 
A member of the legislature is not eligible to appointment to the 
position of superintendent of construction under the Act of July 2, 1895. 

Attorney General's Department. Opinion to H. D. 
Jones, Secretary Board of Commissioners T>f Public Grounds 
and Buildings. 

Tood, Attorney General, Jamiary 19, 1910. 

Your favor of November i6th was received, in which you 
request an opinion "as to whether or not a member of the 
Legislature is eligible to appointment to the position of Super- 
intendent of Construction, in accordance with the Act of As- 
sembly of July 2, 1895." 

Section 6 of Article 2 of tbe Constitution provides: 

"No Senator or representative shall, during the 
time for which he shall have been elected, be appoint- 
ed to any civil office under this Commonwealth." 
This is a declaration of the public policy of the state. 
The question is whether the Superintendent of Construction, 
under the Act of Assembly referred to, is appointed to a civil 
office. 

The act is entitled : 

"An act authorizing and requiring the Board of 
Commissioners of Public Grounds and Buildings to 
employ capable superintendents of construction, 
under whose personal supervision all legislative ap- 
propriations for state, charitable and other institu- 
tions shall be expended, defining his duties as super- 
intendent, his obligations to the Board of Commis- 
sioners of Public Grounds and Buildings, manner of 
determining his salary, and provision for payment 
of the same," 
The first section of the Act provides 

"That it shall be the duty of the Board of Com- 
missioners of Public Grounds and Buildings, in con- 
nection with the expenditure of each and every fund 
appropriated by legislative act for the building of 
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Superintendents of Construction, 
state institutions, to employ for each separate con- 
struction a capable superintendent of construction." 

Section 2 defines some of the duties of such superinten- 
dent, provides that he shall be the representative of the Board 
of' Commissioners of Public Grounds and Buildings, fixes "a 
per diem salary," and says : 

"The amount of compensation to be paid to the 
superintendent of construction, together with the 
term of his office shall be determined by the Board of 
Commissioners of Public Grounds and Buildings, and 
the superintendent of construction shall be required 
to give a bond to the state in such amount as said 
Board of Commissioners shall deem to be sufficient 
security for the faithful performance of his duties." 

The language of the act is that the Superintendent of 
ConstructifMi shall hold a "term of office" and not only this 
language, but the character of his duties, indicate it to be a 
civil office within the meaning of the Constitution. The in- 
cidents of office are tenure, or fixed duration, fees and emolu- 
ments, and power derived directly from Statues, and with all 
of these the Superintendent of Construction, by the Act of 
189s, is invested. 

An "employe" is one who has no fixed term, discharges 
no duties and exercises no powers depending directly on the 
authority of law, but simply performs such duties as are re- 
quired of him by persons employing him, and whose respon- 
sibility is limited to them. 

Olmsted vs. The Mayor of New York, 42 N. Y., Sup. Ct. 
Rep. 481. 

The Superintendent of Construction created by this act 
has a term of office, and discharges duties and exercises powers 
defined directly by the act of Assembly. 

I am of the opinion that his office is a civil office, and that 
he is, when employed, also appointed, within the meaning of 
Article 2, Section 6 of the Constitution, and therefore advise 
you that a member of the legislature is not eligible to appoint- 
ment to the position of superintendent of construction under 
the Act of July 2, 1895. 
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In re Election of Coroner in Tioga County. 
Elections — Poiver of Secretary of Commonwealth. 
The Secretary of the Commonweahh has no authority to pass upon 
the valtdi^ of an election. It is his duty to issue a commission to the 
person properly certified lo have been elected. 

il's Department. Opinion to Robert 
the Commonwealth. 

leneral, November 18, 1909. 

your letter, together with the prothono- 
011 held in Tioga County on November 
:ment accompanying said return, and I 

whether or not there was a valid elec- 
;oroner held in that county at that elec- 
lat the records of your department show 
in that office of coroner of Tioga County 
(- of January, 1908, upon the expiration 
t commissioned coroner. 

ment which accompanies the prothono- 
ned, I am of opinion that you must dis- 
thereiii contained. You are bound by 
f the prothonotary, and on the fact of 
that one, John Secor, had sixty votes for 
he being the only person voted for for 
:tion. It may well be that the requisite 
: not taken to make this a valid election, 
the Commonwealth has no authority to 
ion. I advise you, therefore, that you 
ision to John Secor as coroner of Tioga 

1 the prothonotary's certificate of return 
ubmitted with your letter. 



by Google 



i9io dauphin county reports. 47 

Philadelphia Casualty Company. 

Insurance — Accident policies — Act of May l, 1876, and July 
I, 189;. 

Under the Act of May I. 1876, P. L. S3, as amended by the Act of 
July 9, 1897, P. L. 239, an insurance company authorized to issue poli- 
cies against accidenls to individuals, may also issue policies against 
accidents to live Stock. 

Attorney General's Department. Opinion to David 
Martin, Insurance Commissioner. 

Todd, Attorney General, November 22, 1909. 

I have before me your letter of the 19th iilt., in which 
you inform me that the Philadelphia Casualty Company is in- 
corporated under the provisions of the third paragraph of the 
Act of May i, 1876, P. L. 53, as amended by the Act of July 
9, 1897, P. L. 239, and is authorized to make insurance upon 
the stock principle under the provisions of the third paragraph 
of Section I of the Act of April, 1897, and has incorporated 
into its form of policy a provision in the following language : 

"Section D. Against accidental fatal injury to any horse 
belonging to the assured and described in the schedule of 
declarations of this policy, sustained while the assured or the 
assured's paid driver is in charge of and employing any such 
horse, and while being used at the place or places mentioned 
in declaration No. 4, and for the purposes set out therein, pro- 
vided a specific premium is exhibited in declaration No. 4 for 
such hazard, but not otherwise," 

And I note that you inquire whether a company so in- 
corporated for the purposes, as determined in said third par- 
agraph, may lawfully issue this kind of a policy. 

The act above cited distributes insurance into four dif- 
ferent classes, which may be popularly phrased as: 

1. Fire and Marine Insurance; 

2. Life Insurance of Individuals and Granting Annuities; 

3. Accident Insurance; 

4. Insurance upon the Lives of Horses, Cattle and other 
Live Stock. 

Paragraph 3 contains the provision that insurance made 
thereunder shall not include "the perils and risks enumerated 
in the first, second and fourth paragraphs of this section." 
While the general language of the third paragraph would ap- 
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Philadelphia Casualty Company. 
pear to be in conflict with the general language of the fourth 
paragraph, and therefore insurance against accidents to live 
stock resulting fatally would appear to be inhibited by the pro- 
vision against a company authorized to make insurance under 
third paragraph making any kind of insurance upon live stock, 
I am nevertheless of opinion that such is not the proper con- 
struction of the act. 

The purpose of the legislation was to distribute the vari- 
ous kinds of insurance business among the different classes 
of insurance, as above enumerated, and, while the language 
of the third paragraph does include accidents resulting in per- 
sonal injury to individuals, and does not in express words re- 
fer to accidents resulting in injury to horses, cattle and other 
live stock, nevertheless it does provide for insurance against 
accidents resulting in injuries of every nature and description 
to persons or property, and the accident insurance covered 
by Section D of the pohcy in question is insurance against acci- 
dents to property, and therefore such insurance is within the 
scope of said paragraph. 

There does not appear to be any good reason why, if a com- 
pany may be authorized to issue policies against accidents to 
individuals, it should not likewise be authorized to issue poli- 
cies against accidents to live stock, and, as the general lan- 
guage of paragraph 3 would include it, I am of opinion that 
it is not inhibited by the prohibition in that paragraph which 
refers only to insurance on the lives of live stock. 

I ani further of opinion that an accident policy could not 
be issued by a company organized to do business under the 
fourth paragraph of section one of the act in question; that 
such insurance can be done only under the third paragraph, 
the language of which, I am of opinion, is sufficiently broad to 
include the character of insurance embraced within Section 
D of the policy submitted by the Philadelphia Casualty Com- 
pany, and I therefore advise you that the company may make 
valid insurance contracts of the kind embraced within the form 
of policy submitted. 
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Use of Prisons bv State Constabulari 
Use of prisons by State Constabulary — Act of Apri 

The Attorney General's Department does not assume 
of assembly is unconstitutional before the courts have so ( 

Members of the state constabularly are justified in as 
the Act of April 23, ipot), P. L. 141, is constitutional until i 
unconstitutional by the courts. 

Attorney General's Department. Opinion tc 
Groome, Superintendent of State Police. 

Habcest, Assistant Deputy Attorney General, 
26, 1909, 

On the loth of November, 1909, you transniitl 
department the letter of Capt. Lynn G. Adams, co 
Troop C, of State Police, which said: 

"That on several occasions a difference of 
ion has arisen between the officers of our sub-s 
at Wyomissing, and the district attorney of 
County, in regard to Act No. 92, 1909, regardii 
use of jails to hold prisoners for a period not 1 
ceed forty-eight hours. The district attorney of 
County has directed the priscm officials of that c 
not to accept prisoners under this act, holding I 
is unconstitutional. The district attorney of 
County requests that I secure a decision froi 
attorney general in regard to this act." 

and Capt. Lumb, deputy superintendent, in his let 
attorney general says: 

"A full opinion from you in this matter w 
appreciated." 

The department is also in receipt of the letter ( 
ber 23rd, requesting a prompt opinion upon the san 
Act No. 92, which is referred to, is entitled 

, "An act providing for the use of borougl 
township lockups, and city or county prisons, i< 
detention of prisoners arrested by sheriffs, const 
members of the state constabulary, and othei 
sons authorized by the laws of the commonu 
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Use of Prisons by State Constabulary, 
and entitling boroughs, townships and cities to receive 
remuneration for the same." 

Section i provides that the persons named in the title au- 
thorized to make arrests 

"shall hereafter have the use for a period not to ex- 
ceed forty-eight hours, of borough and township lock- 
ups, and city and county prisons, for the detention of 
priscmers until they can be disposed of according to 
law, if found necessary by the officers in charge." 
Secticm 2 provides 

"Boroughs, cities and townships shall be entitled 
to receive a compensation of fifty cents per day, for 
twenty-four hours, for each prisoner so incarcerated, 
from the treasury of the county having jurisdiction 
over the prisoner." 

This department does not assume that any act of assembly 
is unconstitutional before the courts have so declared, and you 
are justified in acting upon the assumption that the act in 
question is constitutional until it is otherwise declared by the 
courts of the state. 

If admission to prisoners under the circumstances re- 
ferred to in the act is denied by the authorities of any bor- 
ough or township lockup, or city or county prison, the question 
may be raised by a proceeding to mandamus such authorities 
to admit the prisoners, as required by the act. 
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In re Terms of County Officers. 
County officers — Terms of those elected November 2, 1909, 
County officers, elected on Tuesday, November 2, 1909, should be 
commissioned for three years from the first Monday in January, 1910, 
and until their successors shall be duly qualified, and should give bonds 
as required by law, conditioned to the same effect. 

Attorney General's Department. Opinion to Robert Mc- 
Afee, Secretary of the Commonwealth. 

Todd. Attorney General, December i, 1909. 

YotJr letter, in which you ask my opinion as to whether 
county officers elected at the election held on November 2, 
1909, should be bonded and commissioned for the term of 
three years, as heretofore, or for the ttrm of four years, re- 
ceived. 

The election on November 2, 1909, was held under the 
provisions of the Constitution as it then existed, wherein it is 
provided in Article XIV, Section 2, that: 

"County officers shall be elected at the general 
elections and shall hold their offices for the term of 
three years beginning on the first Monday of January 
next after their election and until their successors 
shall be duly qualified. All vacancies not otherwise 
provided for shall be filled in such manner as may be 
provided by law." 

While the ninth amendment to the Constitution, adopted 
at the election on the same election day, altered this section so 
as to provide that the terms of county officers shall be four 
years instead of three years, as heretofore, yet there is no ex- 
press provision in the amendment or in the schedule, adopted 
to carry the several amendments into effect, extending the 
terms of county officers whose terms of office are fixed by the 
Constitution. The schedule provides that 

"In the case of officers elected by the people, all 
terms of office fixed by act of assembly at an odd num- 
ber of years shall each be lengthened one year, but 
the legislature may change the length of the term, pro- 
vided the terms for which such officers are elected 
shall always be for an even number of years." 
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In re Terms of County Officers. 
"The above extension of official terms shall not 
affect the officers elected at the general election of one 
thousand nine hundred and eight, nor any city, ward, 
borough, township or election division officers whose 
terms of office, under existing law, end in the year 
one thousand nine hundred and ten." 

Inasmuch as the terms of county officers are fixed by 
the Constitution and not by act of assembly, this provision is 
inapplicable to such officers, and therefore does not authorize 
the adding of one year to the term of county officers. 

It may well be that county officers hereafter can be elected 
only at elections held in odd numbered years, as provided in 
the sixth amendment, and therefore no election can be held in 
1912 to fill the vacancies which otherwise would occur in some 
offices on the first Monday in January, 1913, with the result 
that such officers, elected in 1909, will be required to perform 
the duties and be entitled to receive the emoluments of their 
respective offices "until their successors shall be duly qualified," 
because no one will be duly qualified to take their places until 
after the election in 1913 shall have determined who are to 
be their successors. Nevertheless, it is necessary to pass upon 
this phase of the matter at this time. 

If there be any doubt as to this being the result of the 
adoption of the several constitutional amendments, it may be 
remedied by legislation before the question shall actually 
arise for determination. 

I am opinion, therefore, that county officers, elected on 
Tuesday, November 2, 1909, should be commissioned for three 
years from the first Monday in January, 1910, and until their 
successors shall be duly qualified, and should give bonds as re- 
quired by law, conditioned to the same effect, and I advise you 
to issue the commissions and bonds accordingly. 
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A. L. RouMFORT Company, Incorporated vs. John C. De- 
LANEY, Chief Factory Inspector of Pennsylvania. 

Constitutional law — Local and special legislation — Taking 
property without compensation — Act of May 9, 1909. 

The power to legislate separately for the classes into which cities in 
Pennsylvania have been divided, must be construed as necessarily rec- 
ognizing the power to legislate separately for the remaining territory 
of the slate. 

If separate legislation on a given subject for the several classes of 
cities is not local or special, but general, separate legislation of the 
same kind for the state other than for those classes is not local and 

When an act embraces not only the remaining territory of the state, 
but also one of the classes of cities, it is more general than the law 
or the constitution requires. 

The purpose of the Act of May 9, 1909, is to protect the public 
against danger of fire or panic in the buildings mentioned therein. It 
is manifestly an exercise of the police power of the state ; and it is 
familiar doctrine that every citizen holds his property subject to this 
power, either for the regulating of its use, or. if the imperative neces- 
sity arises, for its absolute destruction. 

When this power is exercised by the stale and the property rights of 
the citizen are regulated or destroyed, he loses nothing; he has noth- 
ing taken from him ; he still has that which he always had, his property 
rights, subject to regulation and destruction by the police power of the 

Although the Act of May 9, 1909 compels the owners of the classes 
of buildings therein enumerated to expend money to make the alter- 
ations required and diminishes the income from such buildings by such 
alterations, this is not a taking of property within the meaning of 
section 8 of article XVI of the constitution of Pennsylvania. 

The Act of May 9, 1909, P. L. 417. entitled: "An act for the safety 
of persons from hre or panic in certain buildings not in cities of the 
first and second classes by providing proper exits, fire escapes, fire ex- 
tinguishers, and other preventives of fire, by vesting jurisdiction for 
the enforcement of this act in the department of factory inspection, 
and by providing proper penalties for any violation of the same," does 
not violate the provision of the constitution of Pennsylvania respecting 
local and special legislation. 

Demurrer to bill in equity. C. P. Dauphin County, No. 443 
Equity Docket. 
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Roumfort vs. Delaney. 
F. W. Fleits, J. A. Langfitt, C. H. Bergner and Lyman D. 
Gilbert, for plaintiff. 

Wm. M. Hargest, Assistant Deputy Attorney General, /. £. 
B. Cunningham, Deputy Attorney General, and M. Hampton 
Todd, Attorney General, for defendant. 

KuNKEL, P. J., March 31, 1910. 

The plaintiff is in possession of a room in a certain building 
located in the city of Harrisburg, where it conducts, for the 
entertainment of the public, musical and theatrical perform- 
ances and exhibits pictures by means of cinematigraph and oth- 
er devices, producing what are commonly known as moving 
pictures. Admitting that it has not complied with the terms 
and provisions of the Act of May 9, 1909, P. L. 417, it 
has filed this bill to prevent the defendant, the chief factory 
inspector of the State of Pennsylvania, frwn enforcing against 
it that act, the title of which is as follows: "An act for the 
safety of persons from fire or panic in certain buildings not in 
cities of the first and second classes by providing proper exits, 
fire escapes, fire extinguishers, and other preventives of fire, by 
vesting jurisdiction for the enforcement of this act in the de- 
partment of factory inspection ; and by providing proper pen- 
alties for any violation of the same," and the particular provis- 
ions of which, applying to the present case, are as follows : 

"SECTION I. Be it enacted, &c.. That every building in 
this commonwealth, other than buildings situated in cities of 
the first and second classes, having more than two stories, and 
buildings having one or niore galleries, above the first or 
ground floor, now used or hereafter to be used, in whole or in 
part, as a public building, office building, and not of fireproof 
construction, pubhc or private institution, sanatorium, surgical 
institute, hospital, school-house, academy, dormitory, college, 
theatre, public hall, lodge hall, or place of public resort ; and 
every building in which persons are usually employed above 
the second story, in a factory, workshop, or mercantile estab- 
lishment; every hotel, restaurant, apartment-house, boarding- 
house, or lodging-house, in which persons reside or lodge 
above the second story ; and every tenement-house, apartment- 
house, or flat occupied by two or more families above the first 
story, shall be provided with proper ways of egress or means 
of escape from fire, sufficient for the use of all persons accom- 
modated, assembled, employed, lodged, or residing therein; 
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and such ways of egress and means of escape shall be kept 
free from obstruction, in good repair, and ready for use, at 
all times ; and all rooms above the second story in said build- 
ings shall be provided with more than one way of egress, or 
escape from fire, which shall be placed as near as practical at 
opposite ends or sides of the room, and leading to fire escapes 
on the outside of such buildings ot to stairways on the inside. 
Where any of said buildings is designated for the use or occu- 
pancy of fifty or more persons, the external doors of the same 
shall open outward, and be so constructed or arranged as to 
afford when open, an unobstructed external passage-way, of 
not less than five feet in the clear, and shall have landings, 
inside of the external doorways, of dimensions not less than 
four feet between the external doors and the adjoining stair- 
ways, said landings to be of a width not less than the stairway 
approaches thereto. 

"SECTION 2. In all theatres, opera houses, or other build- 
, ings where stage scenery, moving pictures or other apparatus 
is used, there shall be provided one or more direct exterior 
doorways from the stage, and for dressing rooms under the 
stage a direct exterior doorway shall be provided ; and all said 
doorways shall not be less than three feet in width, and the 
passage-ways to and from the same shall be unobstructed and 
properly lighted. Neither on or about the stage, auditorium, or 
galleries shall any inflammable or explosive oil be used for 
lighting purposes; and all lights on or about the stage, and 
electric wires and appliances for electric switches, shall be 
safely guarded. All drop curtains and sky-borders shall be of 
an approved ncsi-combustible substance ; and on each side of 
the stage standpipes of at least two inches in diameter shall be 
provided, with hose and attachments of not less than one and 
one-half inches in diameter, and of proper and sufficient quan- 
tity. There shall also be provided, for each side of the stage, 
not less than two fire-extinguishers, and one cask of not less 
than forty-two gallons capacity, which shall be kept full of 
•water, and two buckets for each cask ; buckets and casks to be 
painted red and kept in readiness for immediate use. All 
auditoriums and galleries of said buildings, as described in 
this section shall be provided with a center aisle and two side 
aisles, each of a vridth of not less than four feet in the clear, 
and providing a continuous unobstructed passage way to the 
main exits and to the exits leading to the fire-escapes ; and the 
words 'Exits to fire-esc^jes,' in large legible illuminated let- 
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ters shall be posted and kept posted before each fire-escape 
exit; and all exits shall open outward, and shall be kept un- 
locked and ready for instant use, from the opening of said 
buildings to the close of each and every entertainment therein." 

The sixth section of the act provides that the wilful failure 
or refusal to comply with the act, or to observe the orders for 
the enforcement thereof of the chief factory inspector, or of 
a deputy factory inspector, shall be a misdemeanor. It also 
provides for liability on the part of the owner of a building 
not fitted as required by the act in case of death or personal 
injury from fire or panic. 

The plaintiff alleges in its bill that the act violates article 
III, section 7, of the constitution, particularly the provisions 
which declare that "the general assembly shall not pass any 
local or special law * * * regulating the affairs of counties, 
cities, etc.," and "nor shall any law be passed granting powers 
and privileges in any case where the granting of such powers 
and privileges shall have been provided for by general law," 
and that it also violates article XVI, section 8, of the constitu- 
tion, which prohibits the taking, injuring, or destruction of 
private property for public use without just compensation. 
For these reasons, it contends that the act is unconstitutional 
and void. 

The defendant has demurred to the bill, thus raising the 
question of the constitutionality of the act, which is the sole 
question presented, 

I. The contention of the plaintiff that the act infringes the 
provision of article III, section 7, of the constitution, which 
prohibits the passage of any local or special law regulating the 
affairs of counties, or cities, cannot be sustained. It is true, 
the operation of the act is excluded from cities of the first and 
second classes, and, therefore, is not general throughout the 
entire state. The act does, however, apply to cities of the third 
class, and the exclusion of the two other classes does not ren- 
der the act obnoxious to the constitution, provided the subject 
with which it deals comes within the term affairs of cities,' 
Morrison vs. Bachert, 112 Pa. 322, or mimicipal affairs, for it 
is well settled that legislation for a municipal purpose is not 
local or special, but general and valid, although it applies only 
to one or the other class of cities. To enable the enactment of 
such legislation consistently with the constitution, classification 
of cities was held to be allowable; Wheeler vs. Phila., "j-^ Pa., 
338; Ruan Street, 132 Pa., 257; City of Scranton vs. Whyte, 
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148 Pa., 419; Commonwealth vs. Moir, 119 Pa., 534, The act 
provides for the manner in which theatres, opera houses, or 
other buildings where stage scenery, moving pictures, or other 
apparatus is used, shall be constructed and equipped, and is 
intended to secure the safety of the public, Tnijre is no doubt 
that this is a subject which has been recognized for many 
years as a municipal concern, and has been committed, in many 
instances, to municipal control. In Ruan Street, 132 Pa., 257, 
it was said; "Among the many subjects of legislation which 
classification presents, we may call attention to such as the 
establishment, maintenance and control of an adequate police 
force for the public protection ; the preservation of the public 
health ; protection against fire ; the provision of an adequate 
water supply ; the paving, grading, curbing and lighting of the 
public streets ; the regulation of markets and market houses, of 
docks and wharves ; the erection and care of public buildings, 
and other municipal improvements. These arc mentioned, not 
because they include all the subjects for the exercise of munic- 
ipal powers, but as a suggestion of some of the more obvious 
ones, and as an illustration of the character of the subjects 
upon which legislation for the classified cities may be neces- 
sary." In Beltz vs. Pittsburgh, 26 Sup. Ct., 66, affirmed in 
211 Pa,, 561, legislation in the interest of the health of its citi- 
zens, providing for the licensing of plumbers and regulatii^ 
the construction of plumbing and house drainage in cities of 
the second class, was sustained against the same objection 
which is made here, on the ground that it related to a subject 
within the appropriate range of municipal control. And in 
Shenk vs. McKennan, 11 Sup. Ct., 84, legislation regulating 
the construction, maintenance, alteration and inspection of 
buildings in cities of the second class, was also sustained 
gainst this objection on the same ground. Indeed, in the 
charters of the several classes of cities in this state, power is 
given to control and regulate the character and kind of build- 
ings to be erected vrithin their limits. If this power may be 
given by the state to its agents, the municipalities, surely it 
may be exercised in any one of the classes of cities by the 
state itself. This the state has done by the Act of May 5, 
1899 P. L. 193, section 49, amended June 5, 1901, P. L, 479, 
where the construction of buildings in cities of the first class, 
used for the purposes mentioned in the act before us, is reg- 
ulated, and, also, by the Act of June 7, 1895, P. L. 135, Section 
40, where the construction of the same character of buildings 
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in cities of the second class is regulated. And such legislation, 
as we have seen, has, in the case of the latter act, been sus- 
tained by the courts; Shenk vs. McKennan, supra. 

By its terms, the act under consideration applies to cities of 
the third class and to boroughs, and to all other subdivisions 
of the state except cities of the first and second classes. If 
it were limited in its operation to third class cities alone, it 
would ccane under the authority of Beltz vs. Pittsburgh and 
Shenk vs. McKennan, supra, and be unobjectionable and 
valid. We are, certainly, not prepared to say that the fact that 
it has been given a wider operation must result in the contrary 
conclusion that it is local and special, and, therefore, void. 
Moreover, if separate and distinct statutes on the subject with 
which the act deals may be lawfully enacted for the several 
classes of cities separate legislation for that part of the state 
outside of these classes is as general as it could be made. The 
power to legislate separately for each class of cities must be 
construed as necessarily recognizing the power to legislate 
separately for the remaining territory of the state. And if sep- 
arate legislation on a given subject for the several classes of 
cities is not local or special, but general, no more can it be 
said that separate legislation of the same kind for the state 
other than for those classes is local and special. In Rose vs. 
Beaver Co., 20 Sup. Ct., no, the Act of June 4, 1879, P. L. 
79, which erected each county of the state into a poor district, 
was assailed, because it excluded from its operation all incor- 
porated cities, but it was held that it was not a valid objection 
to the generality of the act that it excepted cities. This de- 
cision was, on appeal, to the supreme court, affirmed in Rose 
vs. Beaver Co., 304 Pa. 372. Therefore, when an act embraces 
not only the remaining territory of the state, but also one of 
the classes of cities, as in the present instance, it is more gen- 
eral than the law or the constitution requires. From what we 
have said, we <x>nclude that the act does not violate the pro- 
vision of the constitution respecting local and special legisla- 
tion, 

2. The contention that the act takes the property of the 
plaintiff without cwnpensation because it compels it to expend 
money to make the alterations required and diminishes the re- 
ceipts from its business by such alterations, and. therefore, 
violates article XVI, section 8, of the constitution, we think, 
is without force. Apart from the question of the relevancy of 
this provision of the constitution to the present case, it may be 
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generally observed that the purpose of the act in question is 
to protect the public against danger of fire or panic in the 
buildings mentioned therein. It is manifestly an exercise of 
the police power of the state ; and it is familiar doctrine that 
every citizen holds his prc^erty subject to this power, either 
for the regulating of its use, or, if the imperative necessity 
arises, for its absolute destruction ; Cboley's Const. Lim., 6th 
Ed., 705, etc. This being so, when this power is exercised by 
the state and the property rights of the citizen are regulated 
or destroyed, he loses nothing; he has nothing taken from 
him ; he still has that which he always had, his property rights, 
subject to regulation and destruction by the police power of 
the state. He cannot, therefore, be said to have had anything 
taken fr<Mn him, for which he is entitled to be compensated. 
The doctrine is thus stated in 15 Cyc, 562-564: "Regulations 
to govern the use of property by its owners, so as to prevent 
its becoming pernicious to the citizens at large, and so that its 
use shall be consistent with the public welfare and the rights, 
security and health of others, do not constitute the tak- 
ing of property, although they may interfere with private 
rights without providing for compensation. Such inter- 
ference with property is proper under the police powers 
of the state. So it has been held that the destruction 
of private property in case of necessity, as. for instance, to 
prevent the spread of a conflagration, is not an exercise of the 
right of eminent domain, but is a natural right, founded on 
the law of necessity. It has also been held that the destruction 
of property constituting a nuisance, when done for the public 
safety or health, is not a taking of private property for public 
use without due compensation, or without due process of law, 
in the sense in which these terms are used in the constitution." 
And in Mugler vs. Kansas, 123 U. S., 669, it was said: "The 
power which the states have prohibiting such use by individuals 
of their property as will be prejudicial to the health, the mor- 
als, or the safety of organized society, cannot be burdened 
with the condition that the state must compensate such indi- 
vidual owners for pecuniary losses they may sustain by reascm 
of their not being permitted, by a noxious use of their prop- 
erty, to inflict injury upon the community. The exercise of 
the police power by the destruction of property which is itself 
a public nuisance, or the prohibition of its use in a particular 
way, whereby its value becomes depreciated, is very different 
from taking property for public use, or from depriving a per- 
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son of his property without due process of law." The same 
doctrine is enunciated in Health Dept. vs. Rector of Trinity 
Church, 145 N. Y., 32; 22 Am. & Eng. Ency, of Law, 2nd 
Ed., 916; Reduction Co. vs. Sanitary Wks., 199 U. S., 306; 
Gardner vs. Michigan, 199 U. S., 325. 

3. We fail to see the applicability of the objection to the 
act that it is violative of section 7, article III, of the constitu- 
tion, respecting the granting of power or privileges in any 
case where the granting of such powers and privileges shall 
have been provided for by general law. The act cannot be 
said to grant either powers or privileges within the meaning 
of the constitutional inhibition; Wolfe's Appeal, 58 Pa., 471. 
But, even if it could be conceived that it does, yet it has not 
been shown, nor does it appear, that the granting of such 
powers and privileges has been provided for by general law. 
We have been pointed to no general law which grants the 
powers or privilege which, it is claimed, are granted by the 
act in question. 

In view of the foregoing considerations, we are of the opin- 
ion that the Act of May 3, 1909, is constitutional, and is a 
valid exercise of legislative power. The demurrer is, there- 
fore, sustained; the injunction heretofore granted is dis- 
solved, and the bill is dismissed at the costs of the plaintiff. 
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Gw)Be Theatrical Company Incorporated et al vs. John 
C. Delaney, Chief Factory Inspector of Pennsylvania. 

Constitutional Lam — Local and Special Legislation — Taking 
property ■without compensation — Act of May 9, 1909. 

The Act of May 9, 1909, P, L. 417, is constitutional and a valid 
exercise of legislative power. The Act of May % 1909, relates to what 
has been long recognized as a municipal concern, or a subject within 
municipal control, and upon such a subject legislation for the several 
classes of cities in the state has been held to be not local or special, 
but general. 

The Act of May 9, 1909, is, by its terms, operative in cities of the 
third class, in boroughs, and in all the subdivisions of the state, except 
in cities of the first and second classes, from which it is expressly 
excluded. 

The exclusion of the two classes of cities from its provisions does 
not render it obnoxious to the constitution. The separation of the 
three classes of cities from the remainder of the state, for certain 
legislative purposes, necessarily makes all that part of the state outside 
of such cities a distinct legislative territory, and separate legislation 
for that territory on such subjects as may be legislated upon for the 
cities would seem no more local or special in the former than in the 
latter case. And when the legislation covers both the outside territory 
and one of the classes of cities, it is less local or special, and more 
general, than the law or the constitution requires. 

Demurrer to bill in equity, C. P. Dauphin County, No. 445 
Equity Docket. 

P. W. Fleitz, J. A. Langfitt, C. H. Bcrgner and Lyman D. 
Gilbert, for plaintiff. 

Wm. \M. Hargesl, Assistant Deputy General, I. E. B. Cun- 
ningham, Deputy Attorney General, and M. Hampton Todd, 
Attorney General, for defendant. 

KuNKEL, P. J., March 31, 1910. 

These plaintiffs conduct in different parts of the state places 
of amusement, to which the public is invited, and where they 
exhibit moving pictures. They admit that they have not com- 
plied with the provisions of the Act of May g, 1909, directing 
the manner in which such places shall be constructed and 
equipped for the safety of the public against fire and panic, 
and they have filed this bill to prevent the defendant, the chief 
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factory inspector of the state, from enforcing the provisions 
of the act against them. They aver that the act is unconstitu- 
tional in that it violates the provisions of section 7, article III, 
of the constitution, which declare "the general assembly shall 
not pass any • * * local or special law, regulating the affairs of 
counties, cities, etc.," and "nor shall any law be passed grant- 
ing powers or privileges where the granting of sucii powers or 
privileges has been provided for by general law." They also 
aver that the act violates section 8, article XVI, of the consti- 
tution, providing against the taking, injuring, or destroying 
of private prcqierty for public use without just compensation. 
The defendant has demurred to the bill, and the sole question 
thus presented is that of the constitutionality of the act. 

In A. L. Roumfort Company against this same defendant, 
No. 443, Equity Docket, C. P. Dauphin County, just decided, 
in which a similar bill for the same purpose was hied, and in 
which the same question vras raised, we held the act to be con- 
stitutional and a valid exercise of legislative power. It is un- 
necessary to repeat at length what we there said in support of 
our conclusion. It is sufficient to observe generally that the 
act in question relates to what has been long recognized as a 
municipal concern, or a subject within municipal control, and 
upon such a subject legislation for the several classes of cities 
in the state has been held to be not local or special, but gen- 
eral; Wheeler vs. Phila., 77 Pa., 338; Ruan Street, 132 Pa,, 
257; Scranton vs. Whyte, 148 Pa., 419; Comth. vs. Moir, 199 
Pa., 534; Beltz vs. Pittsburgh, 26 Sup. Ct, 66, and 211 Pa., 
561 ; Shenk vs. McKennan, 11 Sup. Ct., 84. By its terms it is 
operative in cities of the third class, in boroughs, and in all 
the subdivisions of the state, except in cities of the first and 
second classes, from which it is expressly excluded. If it ap- 
plied to third class cities only, no sound objection could be 
made to it. The exclusion of the two classes of cities from its 
provisions does not, however, in our judgment, render it ob- 
noxious to the constitution. Besides, the separation of the 
three classes of cities from the remainder of the state, for cer- 
tain legislative purposes, necessarily makes all that part of 
the state outside of such cities a distinct legislative territory, 
and separate legislation for that territory on such subjects as 
may be l^islated upon for the cities would seem no more 
local or special in the former than in the latter case. And 
when the legislation covers both the outside territory and one 
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of the classes of cities, it is less local or special, atir' • 
eral, than the law or the constitution requires 
Beaver Co., 204 Pa., 372. We fail to see that the 
the constitution regarding local or special legislati 

Nor do we see, as we said in the former case, 
infringes section 8, article XVI, of the constitutic 
not take the property of the plaintiffs within the 
that section. That provision of the constitution do 
the present case. But, be that as it may, the act di 
the plaintiffs' property. If its enforcement again; 
compel them to expend money to make the alterati 
places of business which the act requires and to 
seating capacity of their halls and places, wher 
ceipts from their business will be diminished, such 
not be a taking of their property within the mea 
constitutional guarantees that private property s 
taken without due process of law, or without jusi 
ion. The act is intended to secure the safety o 
from fire and panic, and is an exercise of the poli' 
the state, subject to which every one holds h 
either for regulation or, if necessity arises, for ; 
struction. If his property rights be affected by ! 
nothing can be said to have been taken from him, 
his property rights subject to it. He has lost noth 
anything been taken from him, for which he is 
compensation; 15 Cyc, 562-564; Mugler vs. Kar 
S., 669; Health Dept. vs. Rector of Trinity Church 
32; Reduction Co. vs. Sanitary Wks., 199 U. S. 3< 
vs. Michigan, 199 U. S., 325 ; 22 Eng. & Am. En 
2nd Ed., 916. 

The act does not grant any powers or privilege 
meaning of the provisions of section 7, article III, 
stitution. That section prohibits the passing of a 
ing any powers or privileges, where the granting o 
ers and privileges is provided for by general la\ 
in question does not pretend to grant any powers 1 
to any one; Wolfe's Appeal, 58 Pa., 471 ; and if 
attention has not been directed to any general la 
such powers or privileges. The act is purely, as w 
an exercise of the police power of the state, and if 
affects some and not others, it is because the I^ 
seen fit, in its wisdcmi, to so exercise its powers fc 
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good, and not for the purpose of granting powers and priv- 
ileges to some and not to others. Such effect is purely inci- 
dental and not of purpose. 

We are of the opinion that the Act of May 9, 1909, is con- 
stitutional and valid. The demurrer is, therefore, sustained ; 
the injunction heretofore granted is dissolved, and the bill is 
dismissed at the cost of the plaintiffs. 



Life Insurance Companies. 

Insurance Companies — License. 

A corporation created by special act of assembly with power to 
make contracts of insurance against loss by fire can not be licensed 
to do a Hfe insurance in Pennsylvania. 

Attorney General's Department. Opinion to Samuel W. 
McCulIoch, Insurance Commissioner. 

Hargest, Assistant Deputy Attorney General, February 5, 
1910. 

Your favor of October 6th, 1909, addressed to the Attor- 
ney General, requesting an opinion as to whether the Inland 
Safety Mutual Insurance Company can exercise the powers 
of a life insurance company, and if so, what amount of 
capital will be neccessary for it to have before receiving 
authority to transact the business of life insurance, is at hand. 

This Company was incorporated under the act of April 4th, 
1854, (P. L. 260) with a capital stock of $125,000. It was 
by that Act empowered 

"to make contracts of insurance with any person or 
persons, or any body politic or corporate, against loss 
or damage of property by fire, or any cause of risk; 
to make all kinds of insurance against loss or damage 
of goods, merchandise, or other kinds of property in 
the course of transportation by land or water, or 
otherwise, and in any vessel or boat or other water 
craft, and to make insurance upon such goods, wares 
and merchandise, and to cause themselves to be 
insured against any loss, damage or risk in course of 
their business, for such term or terms of time, and 
for such premium or consideration, and with such 
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modificatiotis and restrictions, as may be agreed 
upon between said corporation and the persons agree- 
ing with them for insurance, with a capital stock of 
five thousand shares of twenty-five dollars each, 
and with all the privileges and powers conferred 
upon the Mutual Deposit Insurance Company and 
Girard Fire and Marine Insurance Company of Phi- 
ladelphia, except such as are inconsistent with the 
provisions of this Act". 

The Mutual Deposit Insurance Company of Philadelphia, 
mentioned in the foregoing act, is the Mutual Deposit In- 
surance Association of Philadelphia, which was incorporated 
by the Act of 29th April, 1853, {P. L. 660). The Girard 
Fire and Marine Insurance was incorporated by the Act of 
26th March, 1853 (P. L. 242). 

Neither the original charter of the Inland Safety Mutual 
Insurance Company, nor the charters of the Mutual Deposit 
Insurance Association or the Girard Fire and Marine Insur- 
ance Company, contain any power to do a life insurance 
business. 

You are therefore advised that you cannot issue a license 
to the Inland Safety Mutual Insurance Company, or to any 
other company acquiring said charter, to do a Hfe insurance 
business in Pennsylvania, 
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Registration of Motor Vehicles. 

Registration of motor vehicles — Joint ownership. 

A motor vehicle owned by two ot more persons can be registered and 
operated by the owners upon a single registration of the machine, 
and that but one registration card showing such joint ownership can 
be issued for each machine. 

Attorney General's Department. Opinion to Joseph W. 
Hunter, State Highway Commissioner. 

Todd, Attorney General, February 5, 1910. 

Your favor of January 28th is at hand. You ask: 

"Can a motor -vehicle owned by two or more per- 
sons be operated by all the owners upon one regis- 
tration ? 

"If all the owners join in the application for regis- 
tration, can the State Highway Department issue a 
registration card to each of the joint owners? 

"Should each of the joint owners be compelled 
to register the machine separately, or, if one of the 
owners register the motor-vehicle, should the other 
owners take out a driver's license?" 
The Act of April 27, 1909 (P. L. 265) is entitled: 

"An Act relating to motor-vehicles; regulating 
their speed upon the public streets and highways of 
the Commonwealth of Pennsylvania; providing for 
their registration, and the licensing of operators, by 
the State Highway Department." 
Section i provides : 

"That except as hereinafter provided, no motor- 
vehicle shall be operated . . . until the said motor- 
vehicle shall have been registered with the State 
Highway Department." 
Section 2 provides: 

"Application for the registration of motor-vehicles 
shall be made to the State Highway Department." 
It also states what the application shall contain, and that 
it shall be made upon a blank provided by the State Highway 
Department, and 
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"shall be signed by the owner, and veriiiet' ""- 
or affirmation. Upon the receipt of the ap 

and a fee The State Highway De 

shall register the said motor-vehicle , . . 
shall issue to the owner a registration ce 

The Act provides for the issuing of a spec 
operate motor-vehicles to persons under eighteen 
and for the issuing of driver's licenses. It doe 
in terms that the certificate of registration of a 
shall be a license to the owner to operate the 
seems, however, to be the spirit of the law thai 
tion certificate shall give the owner the right t 
machine. The Act provides that the application 
the name, place of residence and correct post 
of the owner. 

There is no indication in the Act that the L 
tended to exclude a motor-vehicle jointly ownt 
more persons, from registration, if all the proi 
Act of Assembly are otherwise complied with. 

This joint ownership must, of course, be a 1 
nership, and in case of joint ownership the oath 
required to be made to the application should si 
joint ownership is bona fide. 

You are therefore advised that a motor-vehi' 
two or more persons can be registered and opi 
owners upon a single registration of the mach 
but one registration card showing such joint o 
be issued for each machine. 
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Estate of Elizabeth Welker, Deceased. 

Decedents' estates — Credits — Compensation of executor and 
attorney. 

An executor should be allowed credit for small expenses unnecessarily 
incurred, when the expenses were incurred in good faith and under 
advice of counsel. 

An executor should not be allowed commission upon uncollected 
assets of the estate, or upon the amount of 3 judgment against one 
of the heirs which is not to be paid, but deducted from the heir's 
share of the estate. 

The entire amount of an estate collected by an executor was 
$556.50. Of this $113.00 was cash in bank, $300 was received from a 
loan association, and $too collected. Held, that $40.00 was sufficient 
compensation for the attorney of the executor. 

Exceptions to account of executor. Orphans' Court of Dau- 
phin County. 

A. F. Thompson, for exceptions. 

H. E. Buffington, contra. 

McCarrell, J., February 7, 1910. 

William F. Welker, executor of the last will and testa- 
ment of Elizabeth Welker, has filed what purports to be his 
first and final account upon her estate. 

A number of exceptions have been filed on behalf of heirs 
and legatees of the testatrix to certain expenses incurred 
by the executor, and also to the executor's commissions and 
his attorney's compensation, and the court has been requested 
to pass upon these exceptions without the appointment of an 
auditor. 

The amount of expenses thus excepted to is $12.74. This 
includes the expense of two trips to Harrisburg, on account 
of which credit is asked for $2.62 and $2.67, respectively. 
We cannot say that this number of trips was not necessary, 
and inasmuch as it is not disputed but that the trips were 
made, we are of the opinion that the executor is entitled to 
credit for the expenses thereof. 

The executor also asks credit for team hire for appraisers, 
amounting to $2.00. At the hearing this was explained by 
Mr. Buffington, attorney for the accountant, who says that 
the team was actually hired because it was supposed to be 
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Esut« cd Elizabetb Wetker, Deceased 
necessary to make 3. trip to tbe late residence of the testatrix 
in order to appraiee the household goods and chattels, and that 
when the appraisers reached this residence, Benjamin Welker 
made an afidavit which is attached to the inventory, setting 
iortii that be owned all tbe goods and chattels on the premises. 
Apparently the team was hired and -the appraisers went to the 
late residence of the testatrix in good faith for the purpose 
of af^raising the household effects, and the executor is in 
our opinion «iUtled to credit for tbe amount paid. 

The several it«ms chatted for car fare and telephone 
messages to his counsel amount to but little, and the ex- 
penses apparently have be^ incurred by the executor in 
good faith, and we are of tbe opinion that he is entitled to 
credit therefor. 

Credit is also asked for the costs of entering two judgment 
notes against A. P. Schoff«tatl Mid Maggie Schoffstall. 
While the entry of these notes was in our opinion unneces- 
sary, the entry appears to have been made by advice of coun- 
sel, and we are of opinion that the executor may properly 
claim credit for the amount paid for the entry, to wit, $3.00. 

The executor asks to be allowed for his "commission, 
trouble and responsibility," the sura of $66.07. This is five 
per cent upon the whole amount of the estate, and yet ac- 
cording to his account, $755.00 have not been collected by 
him. This amount, according to his account, is made up of 
judgments against heirs and legatees. According to the will 
of the testatrix the judgments against A. P. Schoffstall and 
Maf^e Schoffstall are not to be collected, but are to be de- 
ducted from the share of Ma^e Schoffstall in the estate of 
the testatrix. 

With respect to the remainder of the uncollected amount, 
to wit, the judgment against Charles R. Walker, the executor 
does not seem to have rendered any service whatever. The 
judgment was entered of record in the lifetime of the tes- 
tatrix and the executor apparently has taken no steps what- 
ever to collect. We are of opinion, therefore, that his com- 
mission so charged in the account should be reduced by de- 
duction therefrom of five per cent upon the uncollected por- 
tion of the estate, amounting to $37.75, and leaving due for 
his "commission, trouble and responsibility" the sum of 
$28.32. This sum, together with the travelling and other ex- 
penses which we have allowed him, is, in our opinion, ample 
compensation for the services of the executor. 
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Estate of Elizabeth Welker, Deceased. 

Exception is also taken to the compensation of counsel for 
the executor, who appears to have been paid $65.00. The 
total estate of the testatrix collected by the executor ap- 
pears to be $566.50. Of this $113.00 appears to have been 
cash in hank, $300.00 received from a Loan Association, and 
one note of about $100.00 collected. The counsel fee charged 
in this account is more than ten per cent of the entire estate 
which has been collected by the executor and is apparently 
somewhat excessive, as it docs not appear that any very large 
amount of professional service was required. One item of 
the amount paid to counsel was paid on August 17th, 1909, 
and was apparently for services rendered in connection with 
a citation which had previously been issued to the executor 
for the purpose of requiring him to file an inventory and give 
security. Although upon the face of the inventory it appears 
to have been taken October 30th, 1908, it was not filed until 
December 3rd, 1909, and any payment made by the executor 
to counsel for services in conection with the citation must 
be borne by the executor himself and is not properly charge- 
able against the estate. 

After careful consideration of the entire estate and the 
services required to be rendered by counsel in its settlement, 
we are satisfied that $40.00 will be a sufficiently large amount 
for this purpose. The remainder of the counsel fee, $25.00, 
is properly chargeable to the executor for services rendered 
him personally. 

The account of the executor is therefore now modified and 
re-stated, as follows, to wit: 

Balance for distribution, as per account filed,. $79.50 
To which must be added amount of deduction 

from Executor's cwnmission 37-75 

Amount of deduction from counsel fees 25.00 

Correct balance for distribution $142.25 

We have carefully considered all the exceptions and have 
overruled all, excepting these relating to the compensation 
of the executor and counsel fees. The account of the ex- 
ecutor is returned as above set forth, and as thus reformed 
and re-stated the said account is now confirmed absolutely. 
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Employment of Minors in Anthracite Coal Mines. 

Employment of miners in coal mines — Acts of May 2, 1908, 
and May i, 1909. 

The Act of May I, 1909, P- L. 375, repeaU in toto the Act of May 
2, 1905, P. L. 344, notwithstanding it has the unfortunate effect of re- 
ducing the age at which minors may work in an anthracite coal mine 
from sixteen to fourteen years. 

Attorney General's Department. Opinion to James E. Rod- 
erick, Chief of Department of Mines, 

Todd, Attorney General, February 7, 1910. 

Your favor of January 18, 1910, is at hand. 
The substantial question you ask is, whether or not minors 
under the age of sixteen years, and over the age of fourteen 
years, otherwise qualified, can be employed inside of anthracite 
mines. The question requires a construction of the Act of 
May I, 1909, (P. L. 375). This Act is entitled: 

"An Act to provide for the health and safety of 
minors in bituminous coal mines and anthracite col- 
lieries or breakers, by regulating the ages at which 
said minors may be employed, their hours of employ- 
ment, and to prescribe rules for obtaining employ- 
ment certificates and providing penalties for the vio- 
lation of the provisions thereof." 
It provides, in Section i, 

"That from and after the passage of this Act, no 
minor under the age of fourteen years shall be em- 
ployed, permitted, or suffered to work, in, about, or 
of any bituminous coal mine or anthracite colliery 
or breaker." 
Do the words "anthracite colliery or breaker" used in the 
Act of 1909 include the mine proper? If they do, the effect 
of the Act of 1909 is to reduce the age at which minors may 
be employed inside of an anthracite coal mine, from sixteen 
years, ftxed by the Act of 1905, to fourteen years, fixed by 
the Act of 1909. 
The Act of May 2, 1905 (P. L. 344) is entitled: 

"An Act regulating the employment of minor chil- 
dren in or about any anthracite coal mine or col- 
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Employment of Minors in Anthracite Coal Mines. 
iiciy ; jirohibtting the «mpk»yiiKnt of any cluW under 
the age of sixteen years inside of any anthracite coal 
mine; prohibiting the employment of any child un- 
der fourteen years of age in or about any anthracite 
coal breaker or colliery, or the outside woHcings 
thereof; prohibiting the employment of any minor 
child" etc., 
witliout a certificate. 

Section I of this Act provides that: 

"It shall be unlawful .... to employ any minor 
child, under the age of sixteen years, inside of au> 
anthracite coal mine, or to employ any minor child, 
under the age of fourteen years, in any anthracite 
coal breaker or colliery, or around the outside work- 
ii^s of any anthracite coal mine." 
It is contended that the Act of 1905 is not repealed so far 
as it relates to the age at which minora may be employed in- 
side of an anthracite coal mine. 

In interpreting an Act of Assembly, words are used in 
their ordinary acceptation unless it is clear that they are used 
in some other sense. It becomes necessary to understand 
the meaning of the term "colliery". It is defined in the Cen- 
tury Dictionary as "a place where coal is dug; a coal mine or 
pit with the requisite apparatus for working it". It is de- 
fined by Webster as "the place where coal is dug; a coal mine, 
and the buildings, etc., belonging to it." It has also been de- 
fined by the courts; Mr. Justice Sharwood, in Carey vs. 
Bright, 58 Pa. 85, says : 

"According to the most approved lexicographers, 
to whose works court must resort for the meaning 
of words which have no settled legal construction, 
a 'colliery' is 'a place where coals are dug' ", 

In Springside Coal Mining Company vs. Grogan, 53 111. 
Appeals, 60, 65, it is said : 

"Lexicographers define a mine to be a pit or enca- 
vation in the earth from which ores or mineral sub- 
stances are taken by dicing. A colliery is defined 

by the same lexicographers to be a mine, pit, or place 
where coals are dug, together with the machinery 
used in discharging and raising of coal" 
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In the case of Commonwealth ex rei Stein vs. Brookwood 

Coal Company, 25 Pa. C. C. Rep. 55, the Court of SchuylkiU 

County, after giving the definition said: 

"It is evident from these definitions that the term 
'colliery' is more comprehensive than the term 'mine . 
'Colliery' appears to include 'mine' and other or ad- 
ditional works, appliances, buildings, etc., used in 
and about the preparation of coal . . . .An examina- 
tion of these definitions, and the statutory defini- 
tions given us, will show that they are practically 
identical, and the term 'colliery' simply covers the 
the whole operation". 
It is apparent from these citations that the ordinary mean- 
ing of the word "colliery" includes as well the inside work- 
ins of the mine, as the outside appurtenances to a mine. 

But it is argued that this construction is not the sense in 
which the Legislature of 1909 used the term, and that the 
Legislature of 1909 did not intend to repeal the Act of 1905, 
so far as it referrred to the employment of minors inside of 
any anthracite coal mine. This contention is based upon the 
proposition that the phrase in the Act of 1905 "anthracite 
coal breaker or colliery" has a distinct legislative meaning, 
and refers only to the mining operations above ground, as 
distinguished from the mine under ground; that the Legis- 
lature intended to further protect and safeguard the health 
and welfare of minors in the employment in and about mines, 
and a construction which would lower the age at which a 
minor might be employed in the mine proper from sixteen 
to fourteen years, would do violence to the legislative in- 
tention. 

Legislative intention must be gathered from the language 
which the Legislature uses, and it is true that the history of 
any paricular legislation is helpful in arriving at the proper 
construction of any uncertain or ambiguous terms. 

Bearing this in mind, we find that the thing the Legislature 
considered in the passage of the Act of 1909, was a compre- 
hensive system to regulate child labor in both the bituminous 
and anthracite mines of the state. The Act of 1909 contains 
such complete system, and repeals all acts or part of acts 
inconsistent with its provisions. Can it be said that when the 
legislature used the term "anthracite colliery" it did not 
know what the common acceptation of the term "colliery" 
was, as the dictionaries and the courts of our own state 
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had theretofore defined it? By turning to the Act of 1901, 
amending the Act of 1891, providing for the health and 
safety of persons employed in and about the anthracite coal 
mines of Pennsylvania, it will be seen that the legislature of 
that year, at least, construed the word "colliery" to include, 
as Judge Bechtel says, "the whole operation". 

In Article 2, Section 12, of the Act of 1901 (P. L. 535). 
defining the duties of inspectors, it is provided: 

"It shall be the duty of said inspectors .... to 
inspect such collieries as come under the Act . . . 
in such manner and at such times as it is required by 
law, and the inspectors inspecting said collieries 
. shall make and include in his return a due report 
of said inspection". 

In Section 15, 

"He shall examine all the collieries in his district 
at least once every two months ... he shall every 
three months make a report of the condition of each 
working face i« each colliery . . .designating the 
gangway in which the working is situated", etc., 

and in case of accident "he shall visit the scene of the acci- 
dent . . . and make an annua] report of his proceedings . . . 
enumerating all the accidents in and about the collieries in 
his district". 

In the Act of 1891 (P. L. 207), in defining the terms — the 
Legislature of that year said: 

"The term "coal mine or colliery' includes every 
operation, and work, both underground and above 
ground, used or to be used for the purpose of mining 
and preparing coal. The term 'mine' includes all 
underground workings, and excavations and shafts, 
tunnels, and other ways and openings". 

It cannot be doubted that the term "colliery" as used both 
in the Act of 1891 and the Act of 1901 by the legislature of 
those years, was understood to mean the entire operation. 

The language of the Act of 1905 itself indicates that the 
Legislature of that year understood the necessity of particu- 
larizing concerning the age limit for the employment of 
children inside of any anthracite coai min-e. If the conten- 
tion that the Act of 1905 is in force and not repealed by the 
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Act of 1909 as to employment of minors inside 
thracite coal mine, then it follows that the Act < 
though intending to establish a comprehensive sys 
pealed all of the Act of 1905 except as to mine 
the ages of fourteen and sixteen years. If the / 
had raised the general age limit to eighteen years 
lowering it to fourteen years, then it would folk 
Act of 1905 would be in force as to minors empl 
of mines between the ages of sixteen and eightee 
those minors would have to procure the certificate; 
by the Act of 1905, although the employment c 
minors in the state is regulated by the Act of i90( 
words such construction means that although the 
intended to establish a complete system regulating 
it failed to do so, and it used the word "colliery 
usual sense to bring about such failure. It woult 
easy if the word "colliery" was not to have been 
usual sense, for the draughtsman or the legislati 
limited it, as was done in the Act of 1905. The . 
made a clear distinction between the age limit f 
inside and outside of mines. If the legislatur 
had intended to have preserved that distinction it 
been easy to have done so. 

This Department is, therefore, reluctantly foi 
opinion, and I so advise you, that the Act of 190 
toto the Act of 1905, notwithstanding it has the 
effect of reducing the age at which minors may 
anthracite coal mine from sixteen to fourteen yes 
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Abram Baturin vs. Beckie Baturin. 

Divorce — Collusion between libellant (utd respondent. 

Divorces can lawfully be granted in Pennsylvania only for some 
cause designated by statute as sufficient ground for the dissolution of 
the marriage relation. Every application for divorce must be accom- 
panied by the affidavit of the libellant setting forth that the application 
is not made out of levity or collusion between the libellant and re- 
spondent, but in sincerity and truth for the cause set out in the 
petition and libel. 

Divorces can never be permitted upon the basis of an agreement be- 
tween the parties to the marriage contract. 

When the court is satisfied that a decree of divorce has been ob- 
tained by agreement between the parties, the decree will be revoked. 

. Rule to show cause why decree of divorce should not be 
annulled. C. P. Dauphin County, No. 6i8, January term, 1907 

Scoff S. Leiby, for rule. 

£. B. Beidlematt, contra. 

McCarrell, J., February 14, 1910. 

On January 7th, 1907, upon the 4>etition of the libellant, a 
subpoena was awarded for Beckie Baturin, the respondent, 
directing her to appear and show cause why the libellant 
should not be divorced and separated from the marriage con- 
tracted with her upon the ground that she, by cruel and 
barbarous treatment had made the condition of the libellant 
intolerable and his life burdensome. 

On December i8th, 1908, a decree was entered granting 
the prayer of the libellant and directing him to pay alimony 
to the respondent at the rate of four dollars per week. 

On December 31, 1908, the respondent presented her pe- 
tition to the court, alleging that after the issuing of the sub- 
poena, to wit, on December 28th, 1907, she had entered into 
an agreement with the libellant to permit him to obtain a 
divorce in consideration of the sum of four hundred dol- 
lars to be paid to her as soon as the divorce was granted, the 
money to be held in trust in the meantime, and claiming, 
therefore, that the divorce had been obtained by collusion 
between herself and the libellant, and asking that the same 
be vacated and set aside. A rule to show cause was thereupon 
granted, returnable January 5th, 1909. The libellant filed his 
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answer January 25th, 1909, admitting his application for di- 
vorce on January 7th, I9C^, on the ground of cruel and bar- 
barous treatment, and alleging that the agreement of October 
28th, 1907, was for the purpose of paying to the respondent 
the money which she desired for counsel fees and for her 
maintenance pending the divorce proceedings. He further 
alleges that after the court had directed a decree to be pre- 
pared granting the divorce, as appears by opinion tiled De- 
cember II, 1908, the respondent did, on iDecember i6th, 1908, 
enter into an agreement with him, by which, in consideration 
of the sum of four hundred dollars paid to her in cash, she 
released him frc«n the payment of the alimony directed by 
the court to be paid to the respondent for her maintenance 
This agreement was made two days before the decree of 
divorce was actually entered, and the two agreements taken 
tt^ther clearly show that there was a bargaining between 
the parties relative to the divorce, which the law does not 
sanction and which cannot be permitted. 

It is clear from the testimony that the money .paid to the 
respondent on December i6th, 190S, was the same money 
which was placed in trust at the time of the making of the 
agreement of October 28th, 1907 

By the agreement of October 28th, 1907, the libellant had 
agreed to give her this sura of money upon the granting of 
the divorce. When he learned that the divorce was about 
to be granted he makes another agreement with the respond- 
ent, by which the four hundred dollars arc paid to her, ap- 
parently not for her assenting to the divorce, but in settlement 
of the alimony which the court had directed in the opinion 
filed, should be paid by the libellant to the respondent. 

Divorces can lawfully be granted in Pennsylvania only for 
some cause designated by statute as sufficient ground for the 
dissolution of the marriage relation. Every application for 
divorce must be accompanied by the affidavit of the libellant 
setting forth that the application is not made out of levity or 
collusion between the libellant and respondent, but in sin- 
cerity and truth for the cause set out in the petition and libel. 

While the agreement of October 28th, 1907, was entered 
into after the libel had been filed in this case, it clearly in- 
dicates that from thenceforth there was to be no contesting 
of the application, and that the respondent would agree that 
the divorce should be allowed. 

Divorces can never be permitted upon the basis of an agree- 
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ment between the parties to the marriage contract, and in our 
opinion it would be clearly against public policy to permit 
the degree in this case to stand. 

The application to revoke was made promptly after the 
entry of the decree, and the testimony clearly shows that the 
agreements already referred to were duly made between the 
parties. According to the agreement of October 28th, 1907, 
the respondent has, for a valuable consideration, agreed to- 
permit the libellant to have his divorce. Suspicion is thereby 
cast upon the integrity of the testimony submitted in support 
of the petition, and in the light of the testimony which has 
been submitted to us upon the rule to revoke, it would be ct 
reproach upon the administration of justice to permit the de- 
cree to remain. The making of the agreement of October 
28th 1907, was a fraud upon the court, and there can be no- 
doubt as to our power to vacate decrees obtained by impo- 
sition or by fraud. 

Allen vs. Maclellan, 12 Pa. 328. 

Boyd's Appeal, 38 Pa. 241. 

Fidelity Insurance Co's Appeal, 93 Pa. 242. 

Wilt vs. Wilt, 2 Dauphin Co. Reporter, loa 
We are fully satisfied from the evidence submitted that the 
court was imposed upon by the parties to this proceeding, 
and although the respondent is not without fault, it would" 
be clearly against public policy to permit the decree of divorce 
granted in this case to stand. We therefore now revoke, set 
aside and declare to be null and void the decree of divorce en- 
tered in this case on December i8th, 1908, and direct that the 
lebellant pay the costs upon the rule to show cause. And we- 
further now dismiss his petition and libel for divorce brought 
in this case at his costs. 
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Revocation of License to Sell Oleomargarine. 

Sale of oleomargarine — Revocation of license — Act of May 
29, 1901, 

The Dairy and Food Commissioner has no power to revoke a license 
to sell oleomargarine, colored in imitfttion of yellow butter, because 
the holder of the license has violated the Act of May 29, 1901, P. L- 
327, under which the license was granted. 

Attorney General's Department. Opinion to James Foust, 
Dairy and Food Commissioner. 

HargEST^ Assistant Deputy Attorney General, February 16, 
1910. 

Your favor of January 27th addressed to the Attorney 
General, requesting an opinion as to whether you have "the 
power to revoke a license issued under the Act of May 29th, 
1901, to dealers who are selling oleomargarine colored to a 
more or less extent in imitation of yellow butter, either by 
ingredients used, or by the process of manufacture, but which 
contains no artificial coloring", and also whether such license 
"can be revoked before the licensee has been convicted of a 
violation of the law under which the license was granted", 
is received. 

The Act of May 29th, 1901 (P. L. 327), is entitled: 

"An Act to prohibit the manufacture and sale of 
oleomargarine, butterine, and other similar products, 
when colored in imitation of yellow butter; to pro- 
vide license fees to be paid by manufacturers, wbde- 
sale and retail dealers and to prescribe pen- 
alties and punishment for the violatk>ns of this act, 
and the means and the method of procedure for its 
enforcement, and regulate certain matters of evi- 
dence in such procedure". 
The Act provides that no person, firm or corporation shall 
sell oleomargarine, colored to imitate yellow butter, nor sell 
uncolored oleomargarine without first obtaining a license so 
to do. It provides for an application for the license and 
what said application shall contain ; it requires the Dairy and 
Food Commissioner to issue the license 

"if the said application is satisfactory to the said 
Dairy and Food Commissioner, and said name and 
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style shall not, in the judgment of the Dairy and 
Food Commissioner, be calculated to deceive or mis- 
lead the public as to the real nature of the business 
so proposed to be carried on" ; 

it provides that 

"All licenses under this Act shall expire on the 
31st of December of each year", 

and for a transfer of the license under "regulations made by 
the said Dairy and Food Commissioner" ; it prescribes fines 
and penalties for the violation of the Act. It, however, no- 
where provides that the application of the license shall stipu- 
late that the license is revocable by the Dairy and Food Com- 
missioner, and the Act does not prescribe as a penalty for its 
violation, that the Dairy and Food Commissioner may revoke 
the license. 

It is the settled law, by the trend of authorities in this 
State and elsewhere, that the power which grants a license 
has the right to revoke it where it is obtained by fraud ; 
where the Act of Assembly or the ordinance authorizing 
the license so provides, or where it is stipulated in the license 
itself that it is revocable by the licensing power. 

The converse of this proposition is also the settled law — that 
there is no authority to revoke a license, 

(a) Where it is not obtained by fraud; 

(b) Where the Act of Assembly or ordinance does 
not invest the Kcensing power with the authority to 
revoke. 

(c) Where the licensee has not stipulated or agreed 
that the license is revocable, either at the pleasure of 
the licensor, or for a violation of the law. 

In Pennsylvania it is provided by Act of Assembly, and 
also decided by the courts, that 

"Where a statute creates a right or liberty, or con- 
fers a power, and proscribes a particular remedy for 
its enforcement, such remedy is exclusive". 

It is also held that when a statute imposes a duty where 
none existed before, the presumption is that the remedy pro- 
vided therein for the breach of the duty is exclusive. This 
principle is sustained in a number of authorities, of which the 
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case of U. S. vs. McFarland, 28 App. D. C, i; 

Court of Appeals of the District of Columbia 

"Where statutes, giving the municipal 
power to make plumbing regulations, and 
them in the manner prescribed, provide* 
person violating such regulations shall h 
by fine or imprisonment, such penalty is 
and the authorities have no right to imp 
ditional penalty for the violation of the 
by revoking a license regularly issued to 
because of his violation of such regulatioi 

The Act of 1901 establishes regulations 
therefore exist. It creates rights and liab 
powers upon licensees ; and provides penalties 
which do not include the revocation of the lice 

You are, therefore, advised that, under th 
29th, 1901, you have no power to revoke a lie 
lation of that law. 

This opinion in no way conflicts with that 
tomey General Fleitz, given to you March 25th 
ing the license to Henry H. Hopper, wherein 
power to revoke because he found "by the fai 
evidence in the case before me, it is clear that 
obtained by fraud". 

It becomes unnecessary to answer the secor 
inquiry. 
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Thomas M. Hurst vs. Harvey T. Smith and W. C. Bolton. 

Judgments — Opening — Set off. 

A judgment will not be opened to allow a set off, when there is 
nothing on the record to indicate that there is anything due and pay- 
able OH the notes representing the .set oflf, and when the set oS might 
have been claimed in the settlement, as a result of which the judgment 

Rule to Open judgment, C. P. Dauphin County, No 421. 
Equity Docket. 

Paul A. Kunkel, for plaintiff. 

Charles C. Stroh and A. C. Stamm, (or defendant. 

McCaRrell, J., March 8, 1910. 

Judgment was entered in this case December 24th, 1909, 
in favor, of the plaintiff and against the defendants for the 
sum of three hundred dollars, being amount due the plain- 
tiff upon a proper and equitable settlement of the partnership 
existing between himself and the defendants as the Harris- 
burg Potato Chip Company, 

On January 24th, 1910, on petition of Harvey T. Smith, 
alleging an indebtedness on the part of the plaintiff to the 
defendant Smith of $254.36, a rule was granted to show 
cause why the judgment should not be opened to permit the 
defendant Smith to set off this indebtedness against the judg- 
ment and an execution then in the hands of the sheriff was 
stayed. The petition furnished no information as to the 
nature of the claim out of which the indebtedness of the plain- 
tiff arose, and at the argument a supplemental affidavit was 
filed, showing that the alleged indebtedness is made up of a 
number of notes alleged to have been given by the plaintiff to 
W. E. Detweiler, J. B. McDonald and Mrs. Walter Bowman. 
respectively. This supplemental affidavit furnishes no infor- 
mation as to when these notes or either of them matured, 
and there is nothing upon the record to indicate that anything 
is now due and payable upon these notes, or either of them. 
The claim to set off the amount of these notes is made solely 
in behalf of Harvey T. Smith, one of the defendants. He al- 
leged that he became the boria fide owner of the notes prior 
to December 24th, 1909. He assented to the entry of the 
judgment of December 24th, 1909, and if as matter of fact 
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Thomas M. Hurst vs. Harvey T. Smith and 
he was the holder of these claims at that tim 
presented them for allowance. The judgi 
stated, was entered to cover the balance du 
upon a proper settlement of the partnership 
stated. The court was given to understand 1 
that this amount was satisfactory and wool 
plaintiff. Under these circumstances we ari 
Harvey T. Smith, one of the defendants, hj 
in law or equity to have the amount of the; 
of them deducted from the judgment. Asl 
son just indicated, it would be unjust to the 
pel him to submit to a deduction of these note 
because he has had no opportunity to interf 
his liability therefor. If the defendant Smit 
holder of these notes, as he asserts, 
remedy at law for collection thereof from 
we can see no reason why the notes or anj 
now be deducted from the judgment enten 
cumstances above mentioned. 

We therefore now discharge the rule to si 
the order staying the execution and direct tl- 
Harvey T. Smith, pay the costs accrued upoi 
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Employment of Minors. 

Employment of minors — Certificates of employment. 

Minors residing out o£ the commonwealth, who seek employment in 
the ci^ of Philadelphia, should, if qualified, be furnished with em- 
ployment certificates by the superintendent of schools in the city of 
Philadelphia. 

.^11 minors, within the ages referred to in the law, are required to 
have certificates before they can be employed, and the school author- 
ities are charged with the duty of examining the minor and issuing 
the certificate. It is not a prerequisite to the issuance of a certificate, 
that the minor shall belong to the public schools. 

Attorney General's Department. Opinion to N. C. Schaeflfer, 
Superintendent of Public Instruction. 

Harcest, Assistant Deputy Attorney General. 

Dr. M. G. Brumbaugh, Superintendent of Schools of Phi- 
ladelphia, requests an opinion from the Attorney General 
concemii^ the certificates to be issued to minors, pursuant to 
the Act of Assembly of ApTil 29th, 1909, (P. L. 283). 

The rule of this dqiartment being to furnish/opinions 
only to heads of the departments of the state government, 
we prefer to answer Dr. Brumbaugh's inquiry through your 
department, understanding that you also desire an opinion 
upon the matters contained in his letter. He asks, 

"First — Shall the Superintendent of Public Schools 
issue certificates only to those children who belong 
to the public schools of the City of Philadelphia, or 
shall he issue certificates to all children entitled by 
law, otheiTvise, to them, and residit^ in the City of 
Philadelphia?" 

"Second — How shall we regard minors residii^ 
in the State of New Jersey, who seek employment 
certificates in the City of Philadelphia, and who wisn 
to be employed in the factories of the City of Phila- 
delphia ?" 

The Child Labor Act has for its primary object the regu- 
lation of employment of minors. All minors, within the ages 
referred to in the law, are required to have certificates before 
they can be employed, and the school authorities are charged 
witJi the duty of examining the minor and issuing the cer- 
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Employment of Minors. 
tiiicate. It is not a prerequisite to the issuance oi 
that the minor shall belong to the public schools 

I am of the opinion that the Superintendei 
Schools of Philadelphia is required to issue cert 
minors residing in the City of Philadelphia, who 
the law. 

As to minors residing out of the state, but em] 
state, the act is silent. It requires, however, ; 
it requires also the school authorities to issue sucl 
Residence is nowhere mentioned in the act excej 
that "in school districts having no superintendent 
ing principal, but having one or more principals 
the certificate shall be issued by such principals- 
cipal to issue the certificate to minors residing w 
ritory belonging to the school over which he has 

It was not the intention of the Act to exclud 
siding out of the state, and working or desirinf 
the state, nor was it the intention to prescribe for 
a prerequisite to employment which could not 
with. 

I am, therefore, of opinion that minors residir 
commonwealth, who seek employment in the ci 
delphta, should, if qualified, be furnished with 
certificates by the superintendent of schools in 
Philadelphia. 
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Consolidated Telephone Companies of Pennsylvania vs. 
The Slate Belt Telephone and Telegraph Company, 
AND the Bell Telephone Company of Pennsylvania. 

Telegraph and Telephone Companies — Connection and inter- 
change of business. 

A clause in a contract between two telephone companies which bind^ 
one of the companies not to connect with any telephone system not 
covered by the contract, violates the oft-declared policy of the state 
that all public service corporations shall not discriminate in their 
service or charges, and shall connect and interchange business with all 
similar companies. 

Pennsylvania State Railroad Commission, Case No. 246. 

EwiNG, Chairman. 

All the parties to this controversy are Pennsylvania corpo- 
rations, and for the sake of brevity will be herein designated 
respectively as the Consolidated, the Slate Belt and the Bell 
Companies. 

Since 1900 the Lehigh Telephone Company of Allentown 
and the Slate Belt Telephone Company of Slatington, herein- 
after called the Lehigh Company and the Slatington Companies, 
respectively, have been consolidated with the Consolidated 
Company, 

The Consolidated Company with its connections operates 
quite extensively in Eastern Pennsylvania and New Jersey, 
but has no lines in the territory of the Slate Belt Company, 
the operations of which are confined to Northampton County, 
with a short line running into a corner of Monroe Coutny. 
The wide extent of the territory covered by the lines of the 
Bell Company and its connections is well known, and it is un- 
necessary here to say more than that it was, prior to the 
occurrence of the matters here complained of, and still is, a 
competitor with the Slate Belt Company in Northampton 
County. 

In December, 1900, the Slate Belt Company entered into an 
agreement with said Lehigh and Slatington Companies for a 
connection of their lines and an exchange of business, etc., 
said traffic agreement to continue for the period of five years, 
and thereafter until terminated by a thirty days prior notice. 

In January, 1899, the Slate Belt Company made a twenty 
year agreement with the New Jersey and Pennsylvania Tele- 
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Consolidated Telephone Co. vs. Slate Belt Telephone Co. et al. 
phone Company, hereinafter called the New Jersey Company, 
whereby the former Company and its patrons are at hberty 
to connect and communicate with the second party and its 
patrons in Easton, Pennsylvania, and Phillipsburg, New Jer- 
sey, without charge, and vice versa. This agreement is still 
in force and operation, and by foreclosure and reorganization 
the Consolidated Company has succeeded to the rights of the 
New Jersey Company thereunder. 

On May 25th, 1909, the Slate Belt and Bell Companies en- 
tered into a written contract for a connection of their lines 
and an interchange of business, terminable at the option of 
either party during a period of ten years by written notice to 
that effect, and after said ten year period by six months such 
notice. The important provision in this contract is that "the 
Slate Belt Company will not during the period of this agreement 
until it does thus terminate the same, connect with any tele- 
phone system other than those covered by this agreement, or 
do the things the Bell Telephone Company undertakes to do 
outside of the Slate Belt Company's territory * * * without 
the consent in writing of the Bell Company first having been 
obtained." A supplemental agreement saves to the Slate Belt 
Company the right to fulfill the aforesaid agreement with the 
New Jersey Company. In consequence of this .^reement with 
the Bell Company the Slate Belt Company then availed itself 
of its right under the terms of its agreement with the Lehigh 
and Slatington Companies and terminated its agreement after 
thirty days notice, about July 13th, 1909. 

The termination of this agreement and the provision quoted 
from the contract with the Bel! Company form the basis of 
this complaint, in which jt is alleged that said agreement of 
1900 provided competitive service in the Slate Belt Company 
territory with the Bell Company lines which the contract with 
the latter company destroys, and that thus the Slate Belt Com- 
pany is prevented from performing its public dufies, and that 
said contract is, therefore, illegal and in violation of the Con- 
stitution and Laws of this Commonwealth. For these reasons 
the Commission is asked to take appropriate action to redress 
the alleged injury and prevent a continuance of the alleged 
constitutional and statutory violations by the respondents, or 
either of them. 

By the termination of the agreement of 1900 with com- 
plainant companies, those companies and their subscribers, 
except in Easton and phillipsbui^, have no connection with 
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Consolidated Telephone Co. vs. Slate Belt Telephone Co. et al. 
the Slate Belt territory, but can communicate therewith over 
the Bell Company lines. By the Slate Belt-Bell contract both 
of those companies and their subscribers have direct connec- 
tion with all points in the territory of both, this including prac- 
tically all territory, if not quite every particular community, 
reached by the Consolidated Company lines. The change thus 
effected in the situation is beneficial to the patrons of both 
the Slate Belt Company and the Bell Company, but undoubt- 
edly an inconvenience if not an actual injury to the subscribers 
of the Consolidated Company. In some localities it is also 
prejudicial to the public, since at those points which are in the 
territory of both the Consolidated and Belf Companies the for- 
mer made a charge of ten cents for a five minute service over 
its lines to points in the Slate Belt Territory, while for the 
same service the Bell Company's charge is fifteen cents. 
These were the respective rates during the continuance of the 
agreement of 1900 with the ConsoHdated Companies, and, oi 
course, gave the public the option of the service by either the 
Consolidated or Bell Line, but now no such option is afforded 
and the rate is at the higher figure. 

At all times the Slate Belt Company has been a competitor of 
the Bell Company within the territory reached by the lines 
of both companies, and the aforesaid contract has made no 
change in this respect. Within its own territory the Slate 
Belt Company remains as distinct and separate and indepen- 
dent and competitive as ever. It has merely exchanged the 
Consolidated Companies for the Bell Company in extra terri- 
torial service, nothing more. But the Consolidated Company 
complains of this because it, the Consolidated Company, is a 
competitor of the Bell Company. If this were a sufficient 
and valid ground for abrogating that contract, why would 
it not suffice also for the annulment of any such contract with 
the Consolidated Company upon complaint by the Bell Com- 
pany, a competitor of the Consolidated Company? It is a 
poor rule which works only one way. 

The allegation that the Slate Belt-Bell contract violates 
the constitutional provision (Article 16, Section 12) against 
the consolidation of competing telegraph lines, or the purchase 
or control of one such line by another, and the similar pro- 
vision in the General Corporation Act of 1874 (Clause 4, 
Section 33, P. L. 93) is not sustained by the facts in the case. 
As already stated neither the Bell nor the Slate Belt Com- 
pany has any interest whatsoever in the other company, but 
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Consolidated Telephone Co. vs. Slate Belt Telephone Co. et al. 
both remain competitors as heretofore, and under entirely 
separate different ownership and control. The agreement in 
question does not constitute A sale, a lease, or otherwise how- 
soever give any control of 'the Slate Belt lines to the Bell 
Company, but merely provides for extra territorial traffic over 
the Bell lines. 

We come then to a consideration, in view of the public 
policy of the state and the pertinent legislative enactments; 
of the clause in the Slate Belt-Bell agreement above quoted. 
The undoubted purpose and effect of this clause is to make 
the contract exclusive in character, and thus to prevent the 
Slate Belt Company from making any similar traffic agreement 
with any other company. This is plainly violative of the oft- 
declared policy of the state that all public service corporations 
shall not discriminate in their service or charges, and shall 
connect and interchange business with all similar companies. 
And the General Corporation Act of April 2gth, 1874 (P. L. 
73), under which telephone companies are chartered, provides 
in Clause 3, Section 33, that "The said telegraphic corporation 
shall have the right to connect its lines of telegraph with any 
other line operating within this state ; and it shall be the duty 
of any corporation or person owning any other telegraph line 
doing business within this state, to permit such connection, 
etc." In Telephone Company vs. Turnpike Road, 199 Pa, 411, 
it is decided that the constitutional and statutory provisions 
respecting telegraph companies apply equally to telephone 



service rendered by telegraph companies and that of telephone 
companies, but that difference is not of a character to prevent 
or even render difficult compliance with the above cited stat- 
utory provisions. There is no physical difficulty in connecting 
the lines of different telephone companies, or practically any 
number of them, as is evidenced in this case by the Slate Belt 
Company having now connections with both the Bell and the 
New Jersey Companies' lines. And we alt know that for any 
quite long distanc a number of lines are used, connected in 
the various exchanges ; and, while generally it may be that all 
these lines are under the same corporate control, yet they are 
as distinct and separate lines as though owned by different 
companies. We do not discover any material weight in the 
argument based on the peculiar character of the service. On 
he contrary, because of the very peculiarity that each patron 
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Consolidated Telephone Co. vs. Slate Belt Telephone Co. et al. 
transmits his own message, the convenience of the patrons 
would be best served if the lines of all telephone companies 
were connected, and each subscriber of every company thus 
furnished the facility for telephone service to all points on 
all lines from his own phone, and not to be compelled as at 
present, to maintain a number of phones if he desires general 
service. Some difficulty may he experienced in making this 
arrangement with respect to local service when there are 
competing local lines, but some reasonable basis for the inter- 
change of local traffic can certainly be found. 

But, however that may be, the question before us has respect 
only to long distance service, and, as above stated, the clause 
of the Slate Belt-Bell agreement in question, being exclusive 
in its effect, contravenes the public policy and statutory enact- 
ments of the State, and is, therefore, invalid. Its enforcement 
would prevent the Slate Belt Company from doing that which 
the Legislature has said it must do, viz : permit any other line 
doing business within the State to connect with its lines. 
However, the invalidity of this clause does not make the entire 
agreement illegal, for the agreement is clearly divisible, and, 
apart from this one clause, unobjectionable. Our conclusion 
is, therefore, that the exclusive clause in the agreement is ille- 
gal and invalid, but that the remainder of the contract is not 
vitiated thereby. 

With this clause of the Slate Belt-Bell agreement eliminated, 
there is no obstacle in the way of other telephone companies 
also having connections with the lines of the Slate Belt 
Company. 
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Notarial Fees in Philadelphia. 

Notaries public — Fees in Philadelphia. 
The fee for notarial affidavil to an account under 
of Philadelphia, is thirty-seven and one-half cents. 

Attorney General's Department. Opinion t 
Supervisor of Census. 

Hargest, Assistant Deputy Attorney Gem 
1910. 

Your favor of the 9th instant requesting ; 
to the legal notarial fee in the city of Philadelp 
tarial affidavit to an account, is at hand. 

The Act of March 28, 1814, section 16, 6 
230, provides fees for "notarial affidavit to an i 
sea], twenty -five cents." 

The Act of May 20, 1865 (P. I,. 846), ref. 
tary public" provides : 

"All fees which are now chargeable ar 
able by notaries public of the city of Phi 
shall be increased fifty per centum." 

There appears to be no other acts of asseml 
the amount of fees charged by notaries public in 

These acts seem to fix the fee at twenty-f 
fifty per centum increase, which would amount t 
and one-half cents. 

I therefore advise you that the fee for not 
to an account under seal in the city of Philadelf 
seven and one-half cents. 
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AcguisiTioN OF Land by Commissioner of Forestry. 

Neither the Act of February 25, 1901, P. I,. 11, nor the appropriation 
Act of 1909, P. L, 74S, authorizes the commissioner of forestry to pur- 
chase property upon which there are buildings used for residence pur- 
poses. 

Attorney General's Department. Opinion to Robert S. 
Conklin, Commissioner of Forestry. 

"*""■""", Assistant Deputy Attorney General, Feb, 16, 

or of the 3d inst, enclosing copy of a letter from 
>aft, offering to you a property for sale, con- 

Iding and grounds as suitable for the residence 
s at hand. 

lest an opinion as to whether, under the Act of 
; the department of forestry, and the subsequent 
acts, you have authority to purchase the prop- 

of Feb. 25, 1901 (P. L. 11), to establish the de- 
orestry, provides for the acquisition and purchase 

)rest reservation, and provides 

it in no case shall the amount paid for any 
and, purchased under the provisions Of this 
;d the sum of five dollars per acre." 

ropriation Act of 1909 (P. L. 745), contains an 
"for the purchase of lands by the department 
3 be set aside and held as state forest reserves," 
irent that neither of these acts contemplate prop- 
erty upon which there are buildings used for residence pur- 
poses, and without specific legislative authority you have no 
right to make such purchase. 

You are therefore advised that you have no authority to 
make the purchase referred to in your communication. 
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Do^wAKB River Pilots. 
Deiaware River Pilots — Number of apprentices. 
There is no authority in the board of coBUnissioners of navisation 
to increase the number of pilot apprentices to exceed five. 

Attorney General's Department, Opinion to George F. 
Sproule, Secretary, Board of Commissioners of Navigfation, 

H.\itcEST, Assistant Dq)aty Attorney General, Feb. i6, 
1910. 

Your favor of the 2(1 instant, addressed to the attorney 
general, is at hand. 

You request an opinion as to whether the board of com- 
missioners of navigation has the right to record the indentures 
of five apprentices to become pilots, there being now recorded 
the indentures of five pilot apprentices. 

The Act of May 1 1, 1889 (P. L. 188) entitled 

"A further supplement to an act entitled 'An act 
to establish a board of wardens for the port of Phil- 
adelphia, and for the regulation of pilots and pilotage, 
and for other purposes,' approved March twenty- 
ninth, one thousand eight hundred and three, and for 
regulating the rates of pilotage and number of pilots." 

provides in section 6 : 

"That each pilot holding a license from the 
board of wardens for the port of Philadelphia, at 
the time of the passage of this act, shall be entitled 
to demand and receive a license as first class pilot, 
and to demand and receive renewals thereof from 
time to time thereafter ; but no other person shall re- 
ceive a license as a first class pilot till the number of 
first class pilots be reduced to less than forty, so that 
the whole number of first class, licensed pilots shall 
not exceed forty. The whole number of second class, 
licensed pilots, shall not exceed ten at any time, and 
the number of apprentices at any one time shall not 
exceed five." 

This language limits the number of apprentices at any 
one time to five, and there is no power in the board of com- 
missioners of navigation to extend that number, unless there 
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Discharge from Imprisonment. 
is some further legislative authority. The only other act upon 
the subject is the Act o* June 8, 1907 (P. L. 469), which 
amends a number of sections of the Act of 1803, but it does 
not affect the number of pilots or apprentices. The only 
provision in the Act of 1907 is for the licensing of pilots in 
cases of emergency, for the space of six months. 

It is clear that this authority can only be used in case of 
emergency. 

You are, therefore, advised that there is no authority in 
the board of commissioners of navigation to increase the num- 
ber of apprentices to exceed five. 



Discharge FROM Imprisonment. 

Criminal law^^Commutatton of sentence — Act of May 
ir, 1901. 



The comraulation Act of 1901 requires persons who have been dis- 
charged on commutation and who have been convicted of a felony dur- 
ing the commutation period, to serve the unexpired term. It does not 
apply to persons who have not been discharged. 

Attorney General's Department. Opinion to John Fran- 
cies. Warden, Western Penitentiary. 

Hakcest, Assistant Deputy Attorney General, Feb. 15, 
19 10. 

Your favor of the 9th inst. addressed to the attorney! gen- 
eral is at hand. 

You request an opinion as to how th^ sentence of John 
Reese, prisoner in your institution from Blair, county, shall be 
computed. 

It appears that he was sentenced March 10, 1908, for a 
term of two years, for larceny, entering, and receiving stolen 
goods. His commutation would have expired October 10, 
1909, but on account of violation of rules, he was ordered by 
the governor to be detained until February 10, 1910. On No- 
vember 3, 1909, he feloneously assaulted a fellow prisoner 
and was tried and convicted for felonious assault and bat- 
tery, and sentenced in the court of quarter sessions of Alle- 
heny county, December 18, 1909, to pay a fine of six and one- 
quarter cents, pay the costs of prosecution, and undergo an 
imprisonment in the Western Penitentiary for and during the 
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period of two years, sentence to take effect at the expiration 
of the sentence imposed by the quarter sessions of Blair 
county. 

You ask whether the sentence shall be computed by add- 
ing to the two years' term imposed in Blair county the two 
years' term imposed in Allegheny county, and estimating the 
four years from March lo, 1908, or to estimate the two years 
imposed in Allegheny county from February 10, 1910. 

The Commutation Act of 1901 provides: 

"The governor shall, in commuting the sentence 
of convicts as provided for in this act, annex a condi- 
tion to the effect that if any convict so commuted 
shall, during the period bettveen the date of his or her 
discharge by reason of such commtitatioti, and the 
date of the expiration of the full term for which he or 
she was sentenced, be convicted of any felony, he or 
she shall in addition to the penally which may be im- 
posed for such felony committed in the interval, as 
aforesaid,' be compelled to serve' ******* the 
■remainder of the term, without commutation, which 
he^br she would have been compelled 'to serve but for 
the Cbmmutation of his or her sentence, as provided 
for ill this act." . ^ ■ 

The act must be construed strictly. It requires persons 
yho have been discharged on commutation and who have been 
convicted of a felony during the commutation period, to serve 
the unexpired term. It does not apply to persons who have 
not been discharged. 

This prisoner committed the felonious assault and battery 
while serving his first term, and not after having been dis- 
charged upon a commuted sentence. He is, therefore, not 
within the act. 

You are there advised that his sentence should be esti- 
mated for the term of two years from February 10, 1910, the 
date fixed for his discharge under the sentence from Blair 
county. 
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In re Application of Union National Life Insurance 
Company for Authority to Transact Life Insurance 
Business. 

Life insurance — Companies incorporated by special act 
subsequent to the constitutional amendment of 1857 — Capital. 

The Union National Life Insurance Company car only exercise the 
privileges and powers granted to it in its act of incorporation, subject 
to and in compliance with the terms of the act of assembly creating 
the Insurance Department and the several supplements thereto. 

An insurance company incorporated by special act of assembly sub- 
sequent to the adoption of the constitutional amendment of 1857, holds 
its charter subject to the provisions of the Act of March 21, 1873, 
P. L. 20, and its supplements. 

Attorney General's Department. Opinion to Samuel W. 
McCuUoch, Insurance Commissioner. 

Todd, Attorney General, February 17, 1910. 

I have your letter of the 8th instant, enclosing application 
received from the Union National Life Insurance Company for 
authority to transact a Hfe insurance business, and also copy 
of the charter of the company under which it purports to oper- 
ate, in reference to which you ask my opinion whether a life 
insurance company can be properly conducted under this fran- 
chise, and, if so, what regulations and requirements as to capi- 
tal must be complied with before your Department can give 
the company authority to engage in business. 

This company was incorporated by act of assembly of 
April 1st, 1872, (P. L. 710) under the name of the "East End 
Life Insurance and Improvement Trust Company of Pitts- 
burgh," and was, on April 10, 1872, organized to carry on a 
banking business to be conducted in the city of Pittsburg. 

Subsequently, April 20, 1874, its name was changed, by 
decrees of the Court, of Common Pleas of Allegheny County, 
to that of the "Liberty Improvement Bank," and, on April 15, 
1890, by the decree of the Court of Common Pleas No. 2 of 
Allegheny County, its name was again changed to that of the 
"Home Life and Investment Company of Pennsylvania," and 
by certicate executed by said company under its. last men- 
tioned name, its principal place of business was changed from 
the city of Pittsburg to the city of Philadelphia, under the 
provisions of the act of assembly approved June 8, 1893 (P. 
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L. 355), and on June 2, 1909, by certificate filed in the office 
of the Secretary of the Commonwealth, its name was changed 
to that of the "Union National Life Insurance Company," 
under which name the present appHcation is made. 

The second section of the act of incorporation provides : 

"That the capital stock of this company shall con- 
sist of one thousand shares of the par value of one 
hundred dollars each, with the privilege of increasing 
the same to an amount not exceeding five thousand 
shares of a par value of one hundred dollars each." 
The third section provides that said corporation shall 
have: 

"All the rights and privileges and subjected to all 
the provisions and restrictions set forth in an act en- 
titled 'An act to incorporate the United Security Life 
and Trust Company of Pennsylvania' approved the 
thirteenth day of April, A. D., one thousand eight 
hundred and sixty-eight," 
and by reference to this last mentioned act, P. L. 966, 1868, it 
will be found that the powers of that company are expressed 
in the third section thereof as follows: 

"The corporation hereby created, although a stock 
company, may embrace the mutual system, thus com- 
bining the benefits of both a stock and mutual insur- 
ance company ; and shall have power to make all kinds 
of insurance upon life or lives, to lend money on bot- 
tomry or respondentia, to receive and hold on deposit 
and in trust real estate and personal, and money of in- 
dividuals and corporations, to insure the respective 
lives and health of its members and others, and to 
make all and every insurance appertaining to life risks 
of whatever kind or nature, and to receive and ex- 
ecute trusts, to make endowments and grant and pur- 
chase annuities, and to cause themselves and others 
to be insured against any loss or risk in the course of 
their business, and generally to do and perform all 
other matters and things connected with and proper to 
promote their objects." 

The Insurance Department of Pennsylvania was estab- 
lished by the act (rf aut of Margh, 1873, (P, L. 2Q)( which 
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was amended by a supplement thereto approved May i, 1876, 
(P. L. 53). In section 12 of this last mentioned act it is 
provided : 

"Joint stock companies organized to insure lives 
as specified in the second division of the first section 
of this act, must have a capital stock of at least three 
hundred thousand dollars" 
and in section 36 of the same act it is provided : 

"That all insurance companies heretofore or here- 
after incorporated, except those heretofore exempt by 
the terms thereof, shall be subject to the provisions 
and requirements of the act approved the fourth day 
of April, Anno Domini, one thousand eight hundred 
and seventy-three, entitled 'An act to establish an In- 
surance Department' and the several supplements 
thereto." 

The grant of corporate power to this company was made 
subject to the amendment to the Constitution of 1837, which 
provides that; 

"The legislature shall have power to alter, re- 
voke or annul any charter of incorporation heretofore 
conferred by or under any general or special law, 
whenever in their opinion it may be injurious to any 
citizens of the commenwealth ; in such manner , how- 
ever, that no injustice may be done to the corpor- 
ators." 

Therefore, upon the passage of the act creating the In- 
surance Department and the supplement thereto, above quoted, 
it held its charter thereafter subject to the provisions govern- 
ing the conduct of life insurance business in this state, as 
provided for by those acts. 

In the case of the Monongahela Navigation Company vs. 
Coon, 6 Pa., 379, where an act of incorporation contained a 
reserved power to the legislature substantially the same as 
the constitutional amendment above quoted, Chief Justice Gib- 
son in delivering the opinion of the court says, page 382 : 
"It is evident, that by accepting additional privi- 
leges and powers on the terms prescribed in the grant 
of them, the company surrendered the inviolability of 
its contract to the discretion ^f the legislatyre, How 
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this discretion has been exercised it is not for us to 
say ; but if we were bound to do so, we would prompt- 
ly say that it has, in the words of the declaratory act, 
done no injustice to the company," 

This case was cited with approval and followed by the 
Supreme Court in the case of Railroad Company vs. Duncan, 
III Pa. 352, and has been repeatedly followed since. 

Further, this company received its charter subject to the 
general law that was in existence at the time of its incor- 
poration, and to all lawful changes that should subsequently 
be made therein. 

Frankfort & Philadelphia Pass. Ry. vs. City of 
Philadelphia, 58 Pa. 119. 

Wagner Free Institute vs. Philadelphia, 132 Pa. 
612. 

In re-provident Institution for Savings, 9 Cush. 
664. 

Boston, Concord & Montreal R. R. vs. The 
State, 32 New Hampshire, 215. 

It is not to be overlooked that this company has never 
hcrtofore attempted to exercise the power to insure lives as 
authorized by its charter, and when, by its act of incorpora- 
tion, it is authorized to have a capital of $500,000.00, it cer- 
tainly does it no injustice, even if that were a judicial question 
and not a legislative one, to require it to have a paid up capi- 
tal of not less than $300,000.00, as required by the act of 1876, 
supra. 

I am therefore of opinion, that the Union National Life 
Insurance Company can only exercise the privileges and 
powers granted to it in its act of incorporation, subject to and 
in compliance with the terms of the act of assembly creating 
the Insurance Department and the several supplements there- 
to; and I advise you that, before authorizing them to engage 
in business as a life insurance company, that they shall satis- 
fy you that they have a paid up capital of at least $300,000.00, 
and that they have otherwise conformed to the acts of assem- 
bly governing your Department, 
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Pure food law — Act of May 13, 1909. 
The term food, as used in the act of May 13, 1909, P. L. S^o, in- 
cludes baking powder as a substance or article entering into the compo- 
sition of and intended as an ingredient in the preparation of food for 

The word "added" in the act was meant to convey the idea of an 
addition to a substance by the hand of man ; the putting of something 
in the substance not there before naturally. 

Batting powder is a chemical preparation, not a natural food pro- 
duct. Anything which enters into such prepared or unnatural food pro- 
ducts is an added substance within the meaning of the act. 

As usual in the Act of May 13, 1909, "alum" in the singular, means 
that which is known generally to the non-scientific world as alum, 
which is potassium aluminium sulphate with the water of crystalliza- 

A mixture or compound containing sodium sulphate and aluminium 
sulphate, and known to the trade as S, A. S., is not included in the 
meaning of the word "alum," as used in the Act of May 13, 1909. 

While the court did not pass directly upon the constitutionality of 
the Act of May 13, 1909, it intimated strongly that the immunity clause 
of section 5 was unconstitutional. 

Motion in arrest of judgment and for new trial. Dauphin 
County Quarter Sessions, No. 61, January Sessions, 1910. 

W, H. Woodward, E. E. Beidleman, John Fox Weiss, 
District Attorney, and Lyman D. Gilbert for Commonwealth. 

Randolph Barton, Jr., F. W. Fleits and C/mw. H. Bergner 
for defendant. 

Smith, P. J. Forty-ninth Judicial District, specially pre- 
siding. 

In a motion for new trial and for arrest of judgment in 
the above entitled case twenty-one reasons are pven. 

The first reason relates to the order of the court over- 
ruling the motion to quash the indictment, based principally 
upon the alleged unconstitutionality of the act of assembly. 
As the same question is considered in this mcrtion, it is im- 
material whether the action of the court then was error or not 

The second reason urged was the court's refusal of an 
offer of testimony on the part of the defendant, to the effect 
that the baking powder in controversy was wholesome and not 
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injurious to health, etc. In the view which we now take of 
this case it is immaterial whether the exclusion of that testi- 
mony was error or not. While some of the matters alleged 
in the offer may have been competent and relevant, we are 
satisfied that as a whole the offer was objectionable. In other 
words, we believe that the legislature had the right and power 
to prohibit the use of alum in food products, and having so pro- 
hibited, the freedom of the baking powder from a substance 
injurious to health was not in controversy in this trial. That 
controversy is a proper one for the legislature, and in our 
judgment should be fought out there. 

All of the other reasons urged, nineteen in number, relate 
to matters of the charge and may be considered under four 
sub-divisions, which we will treat in the order that the same 
appear in the Act of Assembly. 

First. It is claimed by the learned counsel for defendant, 
that baking powder is not a food within the contemplation 
of the act, but is rather a medium or utensil in the cooking of 
food ; that the baking powder, as such, disappears in the form 
of gas and is, therefore, no more an ingredient than is the 
heat applied in the baking of bread, etc. This, I believe, is a 
fair statement of the argument of counsel. With this con- 
tention we did not agree at the trial and cannot now assent to. 
Section 2 of the act reads : "That the term 'food' as used in 
this act shall include not only every article used for food by 
man, but also every article used for, or entering into the com- 
position of, or intended for use as an ingredient in the prepara- 
tion of, food for man." The above statutory definition of food 
is broad and comprehensive. It is not only to include "every 
article used for food by man, but also every article used for 
* * • • the preparation of food for man" ; also every 
article "entering into the composition of food for man" ; and 
also every article "intended for use as an ingredient in the 
preparation of food for man." Surely it cannot be said that 
the baking powder used in and entering into the baking of 
bread", even though it undergoes a chemical change and goes 
off in the form of gas, is not an "ingredient" in the preparation 
of bread. The chemical change which the baking powder is 
supposed to undergo may be a process, but when the substance 
is used at all, for whatever purpose, it is an ingredient and 
enters into the composition. The whole process of baking 
bread is more or less of a natural chemical change from flour 
to bread, by the use of water, baking powder or other sub- 
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Stance, and heat. It seems to us clear, therefore, that the term 
food as used in the act includes baking powder as a substance 
or article entering into the c(Mnposition of "and intended as 
an ingredient in the preparation of food for man," and that, 
therefore, no error was committed in so ruling at the trial. 

Second. The next question arises under the fifth clause 
of section 3 of the act, in the use of the word "added." It 
is earnestly contended by counsel for the defendant that the 
use of the word "added" in the act, in the clause forbidding 
alum, simply makes an o^Fense where the named injurious or 
deleterious substance is added to an article that was already 
complete in itself before such addition. This contention was 
overruled at the trial and is made the subject of complaint and 
very earnest argument in this motion. We are not convinced 
that any error was comnuttcd. The word "added" in the act 
undoubtedly was meant to convey the idea of an addition to a 
substance by the hand of man; the putting of something in 
the substance not there before naturally. Its meaning is clear 
with reference to most of the food substances used by man, 
and especially those which may be called natural as contra- 
distinguished from artificial or prepared. Baking powder is, 
of course, a completed substance, but it is a chemical prepara- 
tion, not a natural food product. Anything which enters into 
such prepared or unnatural food products is an added sub- 
stance within the meaning of the act. The purpose of using 
the word "added," as it is used in the act, is clear. There 
are many natural food products which contain minute quan- 
tities of injurious substances. If, therefore, the act prohibited 
the use of certain substances without some qualifying word 
such as "added," some natural food products would be contra- 
band as adulterated foods within the meaning of the act. 
We are not, therefore, convinced that any error was com- 
mitted at the trial with respect to our constuction of tlie word 
"added." 

Third. The principal controversy in this case arises over 
the meaning of the word "alum" in the act. It is singular 
and not plural. The commonwealth, in order to convict, 
saw ht to call upon a number of eminent chemists to define the 
word "alum," For the purposes of the trial the court adopted 
the definition of alum as claimed by the chemists of the com- 
monwealth, although an equal number of reputable and dis- 
tinguished gentlemen testified for the defense to a meaning of 
the word "alum" exactly contrary to the meaning adopted by 
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the commonwealth's chemists. Both sides agreed on the propo- 
sition, that it was for the court to construe the meaning of the 
word "alum" as used in the act. For the purposes of the 
case at the time of the trial and, as we believed, in order that 
a more definite review of the same might be taken both by 
this court and the appellate court, we thought it best to adopt 
the definition of the word "alum" given by the commonwealth's 
witnesses. We were then doubtful of the construction. A 
review of the whole testimony, including general definitions, 
tc^ether with a review of the context in the wording of the 
act, has convinced us that the legislature did not have in con- 
templation, in using the word "alum," in the fifth paragraph 
of section 3 the wide application contended for by the common- 
wealth. 

To restate the controversy, the commonwealth contends 
that the word "alum," in the singular, as used in the act, would 
include three double salts of aluminium, namely, potassium 
aluminium sulphate, sodium aluminium sulphate and am- 
monium aluminium sulphate with or without the water of crys- 
tallization, and the single salt, namely, aluminium sulphate 
with or without the water of crystallization. The contention 
of the defense is. that the word "alum" in the singular, means 
that which is knovm generally to the non-scientific world as 
alum, which is potassium aluminium sulphate with the water 
of crystallization, that is, that it is the commonly known crys- 
talline alum which is sold everywhere by that name. The 
expert chemical evidence on this subject at the trial took a 
very wide range of dispute and contradiction. 

We are lead to reverse our former conclusion for the fol- 
lowing reasons : 

1. That all of the expert witnesses on both sides concede 
that alum as commonly known in the United States, to the 
non-scientific at least, is potassium aluminium sulphate in its 
crystalline form. 

2. That practically all of the definitions given for the 
word "alum," singular, in scientific works as well as in dic- 
tionaries, speak of potassium aluminium sulphate with the 
water of crystallization as the common alum of commerce and 
trade, and when it is intended to refer to other double or single 
sulphates of aluminium use the qualifying word necessary to 
express the class or kind. Professor G. G. Pond, of State 
College, compiled, and used in his testimony, definitions ob- 
tained from 169 sources or authorities, general, medical and 
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scientific, and from works in at least three different languages. 
It is clear from a study of this compendium of authority com- 
piled by Professor Pond, that the weight of the written au- 
thority is to the effect that the word "alum" has a distinctive 
meaning in its common acceptation, that is, that it is the 
ordinary potassium alum. A fair sample of the prevaihng 
written authority on the subject appears in Webster's New 
International Dictionary. Under the head of alum, it is de- 
fined: "i. Sulphate of potassium and aluminium KAi 
(S02)ji2H20 crystallizing ordinarily in beautiful colorless 
octahedrons :— called specif, potash alum, or potassium alum. 
It has an astringent taste. Alum has various uses in the arts, 
and is employed in medicine especially as a styptic and astrin- 
gent. 2. Chem. Any of a series of double sulphates isomor- 
phous with common alum, in which the potassium may be re- 
placed by sodium, ammonium, etc., and the aluminium by iron, 
chromium or some other trivalent metal. Ammonium alumi- 
nium sulphate, or ammonia alum, very closely resembles potas- 
sium alum, and is often sold as alem." It is clear that this 
authority recognizes that the alum of common parlance is a 
well-known and specific substance, and that this substance 
is potassium aluminium sulphate in crystalline form. It is 
also clear from the definitions given in some of the authorities, 
that a large number of substances are designated by the gen- 
eral name of alums. There are also double sulphates in which 
aluminium may be replaced by iron, chromium or manganese, 
and also in which the potassium may be replaced by some 
other alkali or ammonium. The general name of alums, 
therefore, it seems to us, would have a much wider meaning 
and include a much greater number of substances than was 
contended for by the expert chemical witnesses of the com- 
monwealth. As above stated, they limited the word "alum" to 
the double salts of aluminium protluced by potassium, sodium 
and ammonium and a single aluminium sulphate. We fail to 
find text-book authority for limiting the definition of alums, 
in the plural, to the four combinations named. If the word 
"alum," in the singular, had a wider signification than that of 
its common use, we fail to understand why it does not include 
all of the various substances which have come to be considered 
in the general class. Such a definition appears in the Century 
Dictionary; under head of alum : "The general name of a 
class of double sulphates formed by the union of aluminium, 
iron, chromium, or manganese sulphate with the sulphate of 
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same other metal, commonly an alkaline metal 
Conmion or potash alimi has the formula Aij 
K2 SO4 plus 24 H2O." 

3. The context of the word "ahim," in the 1 
of section 3, is a strong argument against the 
the commonwealth. On cross examination, it v 
erally conceded by the expert chemists of the 
that each of the prohibited substances named i 
number, in the clause which includes the word 
to a definite and distinct substance, and that a p 
used to indicate substances of like nature or ci 
taining the prohibited substance in the singular, 
in the immediate context the act says : "boric i 
salicylic acid or salicylates, formaldehyde, hydn 
fluorides, fluoborates, fliiosilicates, or other fluor 
dulcin, glucin, saccahrin, alum, compounds of o 
thol, abrastol, asapro!, oxides of nitrogen, nitn 
trites, pyroligneous add, or other added ingred 
to health," etc. The testimony of all of the 
seem to indicate that in no other instance co 
such a dispute as has arisen in this case over thi 
It is clear, not only from the testimony offerei 
written authority of dictionaries and chemisti 
is a well-founded difference of opinion as to th 
and just what substances the said word does 
author o£ this act must have drawn it with a 
elbow, for it indicates a fluent use of chem: 
pounds. If in all other substances the words 
definite and distinct substance, it is a persuasi' 
say that the word "alum" also must have desig 
and distinct substance. This is especially true 
fact that the author of this act could have so 
all doubt as to what was meant. In this case 
the practically uncontradicted evidence, and th 
found, that the substance in the baking powde 
a mixture or compound of sodium sulphate 
sulphate anhydrous, that is, without the watei 
tion. This substance is known to the chemica 
ing to the evidence in the cause, as S. A. S., r 
altmiinium sulphate. Had the legislature int' 
struction contended for by the commonweal 
would have been easy to have used words cleai 
point which it now attempts to include. Had 
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used in the plural even, much less doubt as to what was meant 
could have arisen. The use of the word aluminium sulphates 
would clearly have covered the substance here used. We 
conclude, therefore, that the context of the act sustains the 
contention of the defendant 

4. One of the rules of construction which the courts 
should have in mind in construing the words of an act of 
assembly is, the evil intended to be remedied. In this case it 
seems to be conceded on all sides that common alum has been 
in common use in certain food products. It is fair to assume^ 
therefore, that in using the word "alum" the legislature had in 
mind that which was ordinarily known and used as alum. 
It is admitted by the defense that common or potash alum was 
formerly used in baking powders, but they claim that it has 
not been so used for many years. Common alum, it appears 
from some of the testimony, was recently used to enhance the 
appearance or value of pickles, and such use may have been 
aimed at by the legislature. The testimony in this case is clear 
that the product used in the baking powder in controversy is 
a mixture or compound containing sodium sulphate and alumi- 
nium sulphate, and is known to the trade as S- A. S. Had 
this legislation been aimed at this trade, the act of assem- 
bly ought to have been so worded that the baking powder 
trade would have notice of the legislative intent. The people 
affected are entitled to have a hearing before the legislature 
as to the injurious or deletrious character of the product 
intended to be prohibited. The proper tribunal to determine 
the question of the character and its effect on health is the 
legislature. It is very clear from the difference of opinion 
expressed in the trial of this case that the word "alum" used 
in the act could not have been notice to the baking powder 
people that their business was being affected by adverse legis- 
lation. The common, universal and non-scientific use and ac- 
ceptance of the word "alum" would not include the substance 
known to the baking powder trade as S. A. S, The definition 
of the expert chemists of the commonwealth is purely tech- 
nical and moreover very much disputed. We are convinced, 
therefore, that the disputed definition of the word "alum" 
could not have been known to the legislature as inclusive of 
S. A. S. or words would have been used so as to cover the 
intended substance admittedly used in baking powder. We 
believe, therefore, that the legislature did not have in mind 
S. A. S. baking powders as an evil to be remedied. 
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S, The Statute in controversy is a penal st 
a rule, are to be strictly construed. Our su 
Commonwealth vs. Kevin, 202 Pa. 23, in cc 
statute, declare: "The object of the statute i 
public health by securing pure food and to pn 
deception in the manufacture and sale of adu 
of food. The purpose of the legislature in th< 
act is most commendable and the statute st: 
construction by the courts that will fully and el 
plish the object of its enactment." The true 
all acts of assembly is to get at the meaning ■ 
used by the legislature. The words of this a 
strued with reference to the legislative intei 
was intended by the use of the word "alum" 
construed as widely as is contended by the 
We think not. No word in a penal act of assi 
the subject of such contradictory testimony, 
distinctive substance, commonly known as S' 
and not scientific people, it is fair to assume th 
meant. The oCnstruction widening the word "; 
other and different substances, which may 
alums," is entirely to© indefinite and doubl 
statute. Such construction invokes liberality 
mended in any statute. Legislation looking 1 
food products should be upheld by the courts, 
guage is used so extremely doubtful in meaniti 
in use, as was developed in this case, we are 
the courts should, as in all other cases of like 
benefit of that doubt to the defendant. At b 
testimony but all of the written authority defi 
suited by the court, leads us to doubt whether 
can be construed to include the substance kn< 
admittedly a constituent part of the baking 
troversy. 

For the above reasons, therefore, we bel 
error in our construction of the word "alum" i 
which it follows that the defendant was entit 
of not guilty. 

Fourth. On the motion to quash the 
learned counsel for defendant argued at lengtl 
elaboration on the unconstitutionality of part 
the act. This argument was again repeated at 
fully elaborated at the close of the trial and ag 
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inent on this motion. It is claimed that the immunity clause 
to the retail dealer producing a guaranty offends against the 
fourteenth amendment to the constitution of the United States, 
forbidding any state to deny to any person within its jurisdic- 
tion "the equal protection of the law"; and also is in conflict 
with the provisions of section 7, article 3 of the constitution 
of Pennsylvania, forbidding the legislature to pass any local 
or special law "guaranteeing to any corporation, association 
or individual any special or exclusive privilege or immunity." 
It is also contended that it conflicts with the provisions of 
section 7 of article 3 of the constitution of Pennsylvania, for- 
bidding the passage of any special or local act "regulating the 
practice, or the jurisdiction of, or changing the rules of evi- 
dence in any judicial proceeding or inquiry before courts." 
Section 5 of the act, after requiring the dairy and food com- 
missioner to proceed against any person who shall be found 
violating the law, says : "But no prosecution shall be sustained, 
under the provisions of this act, against a retail dealer for the 
selling, offering for sale, exposing for sale, or having in 
possession with intent to sell, of any adulterated or misbranded 
article of food, as defined herein, if the retail dealer from 
whom the said article of food, sample, or portion thereof, was 
obtained by the dairy and food commissioner or his agent, can 
establish a guaranty, signed by the manufacturer or wholesale 
dealer, or jobber or distributor, residing in the United States, 
from whom such article of food was purchased or procured, 
to the effect that the same is not adulterated or misbranded 
withing the meaning of this act designating it. Such guaranty 
to afford protection shall contain the name and address of the 
manufacturer or wholesale dealer, or jobber or distributor, 
making the sale of such article of food to such retailer, and in 
such case the said manufacturer or wholesale dealer, or jobber 
or distributor, so as aforesaid giving such guaranty, shall be 
amenable to the prosecution, fines and other penalties which 
would attach, in due course, to the retailer holding such guar- 
anty under the provisions of this act, for a violation hereof ; 
and every manufacturer or wholesale dealer, or jobber or 
distributor, giving a guaranty under the provisions of this 
act shall be held responsible, and shall be proceeded 
against for the adulteration or misbranding of any 
article of food sold under said guaranty, and shall be 
subject to the penalties for the violation of the provisions of 
this act. No such guaranty shall operate as a defense to prose- 
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cution for a violation of the provisions of this 
tailer holding such guaranty shall continue to se 
tide of food after written or printed notice fron 
food commissioner, or his agent, that such art 
ated or misbranded within the meaning of thi 
said person shall violate the provisions of ] 
section three of this act, by having stored or 
kept said article, in said paragraph mentioned 
manner to render it diseased, contaminated, or 
said person shall be proceeded again for a v 
provisions of this act; and it shall not be nect 
viction that any article, sample, or portion ti 
obtained by the dairy and food commissioner, 
as a condition precedent to prosecution." 

It will be noticed further that the act d 
what is meant by retailer or retail dealer, ' 
leaves the act somewhat vague as to meaning, 
that the act in thus granting immunity to the 
who possesses a guaranty, the constitution gran 
tection is violated. To our mind it is an unni 
The act is directed against not only manufactu 
of adulterated and misbranded food products, 
or makers of food products are of one class, 
seem that the sellers as such are the only natu 
The manufacturer or maker has full knowled| 
stituents of the food product which he make 
knowledge if it in fact violates any law. The s 
whether he be a wholesaler or retailer, a jobber 
does not necessarily have guilty knowledge o 
or constituents in the food product which he sel 
in fact must be dependent upon a guaranty fi 
facturer who does know. Establishing a guan 
effect the equivalent of a proof of innocence ol 
Just why a retailer who can establish a guan 
picked out and made a special class, who is ii 
innocense or ignorance of the contents, above 
is hard to understand. Moreover this Act of 
parture from previous legislation on the same 
State. The Act of 1907 granted immunity to a 
lishing a guaranty. The food and drug act, pas: 
session, granted a like immunity general to de; 
tention is called also to the fact that in the nat 
drug acts, as also in nearly all the state statu 
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Pennsylvania, the natural division in makers and sellers is rec- 
ognized. We are of opinion, therefore, that there is very 
strong ground for the argument that this immunity clause 
does grant a special privilege or immunity to the retail dealer 
and is offensive against our constitutional inhibition. If in all 
;cts the conviction in this case could stand, we cer- 
Id hesitate to declare unconstitutional any part of 
5 otherwise a proper act of assembly. As a rule, we 
Mve that to the appellate courts. We are convinced, 
hat this clause of the act is, to say the least, of very 
institutionality. If this clause of the act is uncon- 
it leaves the act ineffective with respect to sellers 
Ithough it might stand with respect to manufac- 
I so far as this case is concerned it is immaterial 
e now decide the act unconstitutional or not, for if 
ht in our construction of the word "alum," the de- 
entitled to his discharge at any rate. 
lerefore, make the following order : 
June 1st, 1910, upon due consideration of the mo- 
est of judgment in the above stated case, the said 
ie absolute, the verdict of guilty is set aside, judg- 
on arrested and the defendant is discharged. 
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CARET WlTMAN AND FOR THE USE OF HeR ChIL 
WiTMAN AND M. G. WiTMAN. 

Sci. fa. sur recognizance — Amount for which j 
entered — Credit for payments made — Pra 

In a sci. fa. upon a recognizance given to secure compli 
order of the court of quarter sessions, the plaintiff is enli 
ment for the full amount of the recognizance, although tl 
made periodical payments, as required by the order, amou: 
than one-half of the amount thereof. 

When execution is asked against the surety, credit must 
tor the amount he has previously paid. 

Set. fa. sur recognizance. C. P. Dauphin Couni 
March Term, 1910. 

McCarrelLj J., April 27, 1910. 

John R. Geyer for plaintiff. 

James G. Hale for defendant. 

This is a sci. fa. upon the recognizance entered i 
of quarter sessions of this county to No. 263 Janua; 
1908. This recognizance is in the sum of two hunc 
and is conditioned for faithful compliance with ti 
the court of quarter sessions requiring R. P. Witr 
the costs of prosecution and to pay two dollars a w 
support of his child. This .sci fa. was issued Febru* 
and an affidavit of defense was filed February 28, i 
affidavit is alleged to be insufficient, and we are ask 
judgment because of its insufficiency. The affidz 
entering into the recognizance in the sum of two hi 
lars, and alleges that M. G. Witman, the surety on 
nizance, has paid on account of the obligation thi 
the sum of one hundred and three dollars of his o 
with the understanding that said payments were to 
upon the amount of his bond of recognizance. Rect 
ing the payment of this sum were submitted at the 
which receipts state that the amounts paid are on 
the maintenance due from Ralph Witman, son of I 
man, under order of court in the case of Commot 
Witman. The affidavit of defense alleges that thi 
payments aggregating one hundred and three do 
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made bv M. G. Witman with his own funds, and it is only fair 

ey were made liecause his son had made de- 

o comply with the order of court, and his 

oluntarily made the payments in discharge of 

incurred by becoming surety upon the recog- 
t that these payments have been made, how- 
ient to prevent the entry of judgment upon 

The plaintiff is entitled to judgment for the 
jgnizance, to wit, two hundred dollars. When 
i for as against M. G. Witman, the surety, 
ven him for the one hundred and three dol- 
paid in discharge of his liability, 
y, 91 Pa. 119, 

vs. Miller, 7 Superior 230. 
Iff is entitled to have execution under said 

M. G. Witman for the difference between 

rect^nizance and the one hundred and three 

x:ount thereof, viz.: the sum of ninety-seven 

On payment of this sum the defendant, M. 

be relieved from further liability by reason 
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Milton H. Bard vs. Central Pennsylvania Traction Co. 

Damages for personal injuries — Market value of plaintiff's 
business — New trial. 

Where plaintiff's business has a market value irrespective of his per- 
sonal services, evidence of its market value is immaterial in an action 
tor damages for personal injuries. 

A new trial will not be granted for inadequacy of damages where the 
evidence would have justified a verdict for the defendant. 

Motion for new trial. C, P. Dauphin County, No. 700 Sep- 
tember Term, 1908. 

Searle, p. J., specially presiding. May 23, 1910. 

Hargest Sr Hargest for plaintiff. 

Wolfe & Bailey, for defendant. 

A motion for a new trial was granted in this case on April 
14, 1910, with permission to file reasons within five days from 
the date of filing the evidence and charge of the court. The 
evidence and charge of the court were filed on May 3, 1910, 
but no reasons for a new trial have been filed. 

Upon argument the only reason urged for a new trial is the 
inadequacy of the verdict. The plaintiff, however, in his brief 
states that he believed the evidence as to the market value of 
plaintiff's business was improperly rejected. The witness 
offered to prove the market value of plaintiff's business was 
Spencer K, Barber, We are sati&fiied that he did not qualify, 
and did not show sufficient knowledge of either the present 
market value of the milk business in general nor of the plain- 
tiff's business in particular to permit him to testify, even if the 
question of the market value of plaintiff's business was ma- 
terial. 

We are also satisfied that the evidence was not material. If 
the plaintiff's business had a market value it had such a value 
outside of and irrespective of his personal services, and if it 
were sold, even at a loss, such loss was not the natural result 
of the injuries complained of nor could it be chargeable to the 
defendant company. Nor was it shown nor attempted to be 
shown, even if competent, what disposal plaintiff had made of 
his business. We think the evidence was properly rejected 
and counsel for the plaintiff did not complain of the charge, 
and we are satisfied that upon the question of damages the 
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Milton H. Bard vs. Central Pennsylvania Traction Co. 
court so charged the jury that they might find any damages to 
which he might be legally entitled. 

The plaintiff also alleges that the verdict was inadequate. 
The jury might readily find from the evidence that the value 
of the plaintiff's personal services in and about his business 
were not large, and they were justified in finding that the in- 
juries were not permanent and doubtless have allowed some- 
thing for pain and suffering. 

The jury was evidently an intelligent one. They deliberated 
a long time before finding a verdict, and a new trial vrill not 
be granted merely on the ground of inadequacy of damages 
where the action of the jury in the case indicates intelligent 
consideration. 

See Twaddell vs. Chester Traction Co. 6 Del. Co. 399. 

In the case at bar the jury might have found a verdict for 
the defendant. It was a close question and a new trial would 
not have been granted had a verdict been so rendered, and a 
new trial will not be granted for inadequacy of the damages 
where the evidence would have justified a verdict for the de- 
fendant. 

Giger vs. Poulson, Common Pleas, Phila, Co. (1821). 

We are clearly of the opinion that the verdict in this case 
should not be disturbed, and now, May 23, 1910, motion for a 
new trial is denied. 
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Abandoned Turnpikes. 

Abandoned turnpikes — Improvement of — Acts of Mi 
and May lo, 1909. 

The Act of May i, igos, P. L. 318. seems to contemplate t 
ment or reconstruction of highways only by co-operation 
township, the county and the state highway department. ^ 
is made for the county lo petition directly to the highway 
nor for the highway department to enter into any contra 
county alone. 

Except as to roads taken and improved under the Act 
189s, P. L. 336, there is no method provided by which the 
apply for state aid direct to the state highway department. 

Since the passage of the Act of May 10, 1909, P. L. 49, ar 
turnpike is not a county road. 

Attorney General's Department. Opinion to J 
Hunter, State Highft'ay Commissioner. 

Hahgest, Assistant Deputy Attorney General, Jut 

Your favor of March 23, 1910, was dtriy receiv 
you state that the commissioners of Carbon com 
state aid upcm a direct application to the highway d 
to improve an abandoned turnpike which runs th 
seated land, and you request an opinion as to H^h< 
department may join with the county commissionei 
the co-operation of the township supervisors in the r 
tion of such turnpike. 

The Act of May i. 1905 (P. L. 318) creating th 
department provides the procedure for the reconst 
highways, inter alia, as follows : 

"Section 3. The supervisors or commissiom 
any township in any county of this commonv 
may petition the county commissioners of said c 
to make application to the state highway depar 
for the co-operation of the state in the reconstn 
or permanent improvement of any principal hig 
within said township, or any section thereof * * 

"Section 6. The county commissioners of 
county shall upon the presentation to them 
petition from the supervisors or commissioners c 
township, or two or more adjoining towtiships. 
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pass a resolution petitioning the state highway depart- 
ment to undertake the improvement of the state high- 
way specified in the petition from the township or 
townships aforesaid, and authorizing the assumption 
by the county of its share of the expenses of said 
improvement" 

Section 9 provides that upon the receipt of such petition the 
state highway commissioner shall, among other things, make 
necessary surveys, plans and estimates for the improvement 
of said highway, 

"and report the same to the county commissioners of 
the county and the supervisors or commissioners of 
the township or townships in which the said highway 
may He. If the said county commissioners and town- 
ship supervisors or commissioners then decide that it 
is advisable to go on with the work as hereinafter pro- 
vided, and make the required agreements as herein- 
after specified, the highway department may, if the 
funds at its disposal permit of so doing, contract 
jointly with the town, county, and township, or town- 
ships in which said highway lies." 

The Act provides that the state shall pay 75% of the cost 
and the county and township t2yi% each, and that the county 
and townships may agree between themselves that the 25% 
shall be paid in different proportions from that specified in 

the act. 

Section 9 also provides that : 

"Every county taking township roads with a view 
of reconstructing them under the provisions of the 
Act of June 26, 1895 (P. L. 336) and the supplements 
and amendments thereto, shajl be entitled to receive 
the same amount of state aid hereinbefore specified." 

This Act of 1895 refers only to roads which are condemned, 
taken and improved by the county. 

The questions which arise are: 

First — whether there is any method provided by which the 
state highway department may deal directly with the county 
for the reconstruction of what may be termed a county road, 
except as to such roads which the county condemns under the 
act just cited; and, 
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Abandoned Turnpikes. 
Second — whether a turnpike running thr« 
and abandoned is now a county road. 

As to the first question: The Act of 19 
hereinbefore quoted, seems to contemplat 
or reconstruction of highways only by C( 
the township, the county and the state hi 
No provision is made for the county to pet 
highway department, nor for the highway 1 
into any contract with the county alone. 
the county and townships may agree to a 
amount than 25%, and county and township 
themselves to a different ratio. It is also 
township which shall agree to pay one-few 
constructing such road, as hereafter mentic 
plication direct to the state highway depart 
does not give the same opportunity to any c 
to pay the one-fourth cost except in the a 
and improved by the county under the / 
referred to. 

I am, therefore, of opinion that, with tl 
is no method provided by which the coointy 
aid direct to the state highway department. 
Upon the second proposition I am of op 
referred to is not now a county road. 
The Act of July 10, 1901 (P. L. 650) is t 
"An act to provide for the maintena 
in certain cases, of abandoned turnp 
thereof." 
It provides that: 

"Where any turnpike company aban< 
pike or part thereof, running through i 
and where any such abandonment is 
the proper authorities of any turnpike 
official notice is given to the supervisor; 
township that such turnpike company '. 
all its right, interest, and title to sue 
part thereof, and where, by acceptance 
abandoned turnpike or part thereof 
township nDad, in any such case such 
thereof shall, in the passage of this 
county road, and kept in proper condit 
by the county commissioners of the pre 
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By the Act of April 20, 1905 (P. L. 237) and the Act of 
April 25, 1907 (P. L. 104) any turnpike condemned or aban- 
doned, or where the company owning it was dissolved, became 
a county road as to the part lying in the county, and a city or 
borough street as to the part lying in a city or borough. The 
Act of 1909 re-enacts the Act of 1907 in totidem verbis except 
that it changes the word "county" to "township." The act is 
comprehensive. It provides that : 

"When any turnpike, or part thereof, has been, or 
may hereafter be, appropriated or condemned for pub- 
lic use ***** or when any turnpike company or as- 
sociation has heretofore abandoned, or may hereafter 
abandon its turnpike or any part thereof, or when 
any turnpike. company or association owning any turn- 
pike has heretofore been dissolved, or may hereafter 
be dissolved by proceedings under any existing laws 
of this commonwealth, such turnpike or part thereof 
shall be properly repaired and maintained at the ex- 
pense of the township, city or borough, in which said 
turnpike or part thereof lies; and the same may be 
^ improved, under existing laws, by the said township, 
city or borough." 
The Act of 1901 refers only to a turnpike running through 
unseated lands and which has been abandoned in a particular 
way. 

The Act of 1909 refers to any turnpike at any time aban- 
doned in any way, or which has been appropriated, or where 
the turnpike company or association has been dissolved. 

I am, therefore, of opinion that the Act of 1901 is supplied 
and therefore repealed by the Act of 1909, and that such an 
abandoned turnpike is now no longer a county road. 
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State Tax in Proceedings in Courts. 

State tax on proceedings in courts — Original writs — Act April 
6, 1830. 

The language of the Act of April 6, 1830, P. L. 272, providing for the 
tax on the probate of a will, is not comprehensive enough to authorize 
a tax upon the fihng of a certified copy or exempUfication from another 
state. If, however, letters testamentary, or of administration, are issued 
upon such certified copy, then the tax of fifty cents is recoverable for 
granting such letters. 

A judgment entered upon an exemplification of record from another 
county, is subject to the tax provided by the Act of April 6, 1830. 

The term, original writ, as used in the Act of April 6, 1830, means 
the first process or judicial instrument by which the court commands 
something, therein mentioned, to be done. 

An attachment execution is an original writ within the meaning of 
the term as used in the Act of 1830. 

A case stated is an original writ, within the Act of April 6, 1830, 

A petition is not a writ; and proceedings begun by petition are not 
taxable, imder the Act of April 6, 1830. 

Attorney General's Department. Opinion to T, A. Crichton, 
Deputy Auditor General. 

Hargest, Assistant Deputy Attorney General, June 10, 1910. 

Some time ago you ti^nsmitted to this department a com- 
munication from John M. Myers, Esq., the auditor appointed 
by the court of common pleas of Clarion county to audit the 
accounts of the various officers, and also a communication 
from John R. Dixon, the auditor appcwnted, for the same pur- 
pose, by the court of common pleas of Elk county, and you 
ask to be advised upon the questions raised in these communi- 
cations. The questions are whether the following are taxable 
for state purposes : 

1. Certified copy of a will from another state. 

2. The exemplified record of a judgment from another coun- 
ty where the state tax has been paid on the ordinal judgment. 

3. Petition and libel in divorce. 

4. Attachment execution where the state has been paid the 
original tax on notes on which the attachment issued. 

5. Case stated. 

6. Petition for the appointment of a guardian for a weak 
minded person. 
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7. Incorporation of a cemetery association. 

8. The dissolution of a corporation. 

9. Petitions for the adoption of children. 

10. Petitions in lunacy cases. 

11. Proceedings for the incorporation of the social organiza- 
tions and protective associations. 

The act of assembly by virtue of which the commonwealth 
is entitled to tax upon proceedings in courts and in the offices 
of roisters and recorders of deeds, is that of April 6, 1830 (P. 
L. 272). It provides in Section 5 that; 

"The several registers of wills shall demand and 
receive for the probate of a will and letters testament- 
ary thereon, the sum of fifty cents, and for granting 

letters of administration fifty cents." 

It provides in section 3 that : 

"The prothonotaries ***** shall demand and re- 
ceive on every original writ issued out of said courts 
(except the writ of habeas corpus), and on the entry 
of every amicable action the sum of fifty cents; * * * 
and on every entry of a judgment by confession or 
otherwise where suit has not been previously com- 
menced, the sum of fifty cents * * * * *." 

Certified Copy of a Will from Another State. 

The act of assembly provides for a tax of fifty cents "for 
the probate of a will and letters testamentary thereon," and 
for granting letters of administration. 

The attorney general has heretofore decided that : 

"Where a will has been probated in one county and 
it is necessary or desirable to record a certified copy 
thereof in another county, no state tax is collectible for 
recording such certified copy. The state tax is collect- 
ible in the county where the will was originally pro- 
bated." 

The probate of a will is a judicial proceeding which deter- 
mines the validity of the instrument and that it is the last will 
and testament of the decedent. When it is probated it may be- 
certified to other jurisdictions and its probate is conclusive. If 
certified from one state to another the validity of the will is 
no less conclusive, and the exemplified record is in no sense a 
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State Tax in Proceedings in Courts. 
probate and notwithstanding that it comes first 
by an exemplification, and that do tax has then 
lected in this state. I am of c^inion that the 1: 
Act of 1830 providing for the tax on the proba 
not cc«nprehensive enough to authorize a tax 1 
of a certified copy or exemplification from ano 
however, letters testamentary, or of administrat 
upon such certified copy, then the tax of fifty 
erable for granting such letters. 

Exemplified Record of a Judgment from Ano 

Section 3 of the act above quoted authorizes I 
cents "on every entry of a judgment by confe; 
wise, where suit has not been previously comme 

Where a judgment is obtained in one county i 
ment in any other county until entered in such oti 
to all intents and purposes it has the effect of an 
ment in each county in which it is entered. The 1 
act quoted is sufficiently comprehensive, and in 1 
eludes every entry of a judgment on an exemplifi 
another county whether the tax had been paid > 
note or not. 

Petitions and Libel in Divorce and Attachment 

The act of assembly imposes the tax upon 
writ issued out of said courts." This involves th( 
of what is included within the term "original wr 
lature could not have intended the term "origir 
technical sense, for there is no such thing as the 
as defined by Blackstone, and known to the Engl 
our system of jurisprudence. 

Clark vs. Paine, ri Pick. 67. 

The term "writ" is, however, often used intercl 
"process." 

"A writ is a process, and process is a writ, int 

Carey vs. German American Insurance Comi 
A. 267. 

"By an original writ is usually meant the first 
itiatory step in prosecuting a suit." 

Walsh vs. Haswell, 1 1 Vt. 85. 

The' term as used in the Act of 1830 means tl 
or judicial instrument by which the court comma 
therein mentioned, to be done. This is clear b 
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itself designates habeas corpus as an original writ. It was so 
interpreted when Attorney General McCormick construed it to 
include a Scire Facias issued upon a municipal claim. While, 
of course, a petition and libel in divorce as stated in the letter 
of Mr. Myers, is not a writ in any sense, the subpoena awarded 
upon such petiticm and libel is an original writ in the sense in 
which I have defined, and is therefore taxable. 
An attachment execution is of a two- fold nature : 

"As to the defendant in the judgment on which it 
issues,'it is a species of execution process, but as to the 
garnishee who becomes a party defendant therein, it is 
an original process — a summons commanding hini to 
appear and show cause, if any he has, why judgment 
in favor of the plaintiff should not be levied of the 
goods and effects of the defendant in his hands." 

Kennedy vs. Insurance Co. 165 Pa., 179. 

I am, therefore, of opinion that an attachment execution is 
an original writ within the meaning of the term as used in the 
Act of 1830. 

CASE STATED. 

Whether or not a case stated is taxable, depends upon wheth- 
er it comes properly within the term "every amicable action." 
I am of opinion that it does. In a case stated the facts are 
agreed upon for the opinion of the court, and to that extent the 
proceeding is amicable. There may be a real controversy — in 
fact there must be a real controversy and dispute in order to 
obtain the opinion of the court — but there is no controversy 
about the facts, and the facts being admitted, a question of law 
to determine the rights of the parties is submitted to the court. 

In Lord vs, Veazie, 49 U. S. 251, 255. it is said: 

"Amicable action, 'in the sense in which these words 
are used in courts of justice, presuppose that there is 
a real dispute between the parties concerning some 
matters of right. And in a case of that kind it some- 
times happens that, for the purpose of obtaining a de- 
cision of the controversy without incurring needless 
expense and trouble, they agree to conduct the suit in 
an amicable manner ; that is to say, that they will riot 
embarrass each other with unnecessary forms and 
technicalities, and will mutually admit facts which 
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they know to be true without requiring pn 
will bring the point in dispute before the c 
decision without subjecting each other to unn 
expense or delay. But there must be an act 
trovcrsy and adverse interests. The amity 
in the manner in which it is brought to issu 
the court.' " 

As to all of the other proceedings, viz : 
Petiti<wi for the appointment of a guardian 
itiinded person ; incorporation of a cemetery ass 
dissolution of a corporation; petitions for the 
children; petitions in lunacy cases, and petiticm; 
corporation of the social organizations and prota 
tions. All of these involve petitions and are pr 
by petitions. 
■ "A petition is not a writ of process." 
Miller Co, vs. Owens, 115 Ga. 959. 
Sowell vs. Sowell, 40 Ala. 243. 
On none of these is any writ issued, and there 
of them is the commonwealth entitled to any tax. 



by Google 



"4 DAUPHIN COUNTY REPORTS. Vol. 13 

McClune's Estate, 
Collateral inheritance tax — Repayment of tax erroneously paid. 

When collateral inheritance tax has been paid upon the whole of an 
estate, and it is discovered that the decedent left a widow whose rights 
are established more than two years after the date of such payment the 
tax erroneously paid can not be refunded under the Act of March 22, 
1899, P. L. 20, or the Act of March 25, 1901, P. L. 59. 

Proceedings by which the rights of a widow, in the estate of a dece- 
dent, are established do not constitute litigation, within the meaning of 
the Act of March 22, 1899, P. L. ao. 

A widow is not a lineal heir, within the Act of March 22, 1S99, 

Attorney General's Department. Opinion to C. F. Wright, 
State Treasurer. 

Hargest, Assistant Deputy Attorney General, June 13, 1910. 

You ask to be advised whether you may lawfully refund a 
portion of the collateral inheritance tax erroneously paid on 
the estate of Robert McClune, deceased. 

It appears that Robert McClune died in the county of Alle- 
l^eny. May 15, 1906, having made his last will and testament, 
in which he made bequests, and created a trust to provide for 
the payment of an annuity, but made no provision for the dis- 
position of his residuary estate ; that he had lived in the city 
of Pittsburg for thirty years and that nothing was known as to 
his heirs except that it was supposed that he had two brothers 
and a sister living in Ireland. On August 13, 1906, the ad- 
ministrator paid $650.75 as a collateral inheritance tax. It 
was shown that the balance of the estate for distribution 
amounted to $11,364.01. Upon the audit of the administra- 
tor's account he was directed to advertise for heirs in Ireland. 
A commissioner was appointed in Ireland to take testimony, 
and it subsequently resulted in a decree of the court finding 
that Mary Currie McClune was the widow of the decedent. 
She elected to take against the will, and such election was sus- 
tained. The widow's right to one-half of the estate was finally 
fixed by the decree made, pursuant to the audit of the accounts 
of the administrator and trustee, on January 26, 1910. It 
therefore appears that one-half of the amount paid to the 
commonwealth as collateral inheritance tax was erroneously 
paid. 

The difficulty, however, is to get the money out of the treas- 
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Sales of real property — Boundaries — Courses ant 
Monuments on the ground. 
The courses and distances in a deed always give 
ments found upon the ground, even though no monumi 
for in the deed. 

Ejectment. C. P. Dauphin County, Xo. 41 Js 
1909. 

W. Justin Carter for plaintiff. 

Harz'ey E. Knupp for defendant. 

Smith, P. J., specially presiding, July 24, 191 

The plaintiff in this action of ejectment claims 
recover a piece of land in the shape of a triang 
at a point on the eastern side of North Second 1 
City of Harirsburg forty-two feet north from the 
corner of Second and Muench streets and running 
five feet to a three feet wide alley, and haviTig a 
triangle of thirteen inches. The plaintiff and c 
spectively, derive their titles from a common so 
the briefs of title and evidence offered the fol 
appear : 

First: that by deed, dated the 8th day of Dec 
W. R. Blough and Burton F. Blough became tJ 
a block of lots situated in the City of Harrisburg 
the north by Delaware Avenue, east by an alle 
feet from and parallel to Second street, south 
street, and west by Second street; and subset 
said purchase subdivided the said block into lo' 
ten of these lots running from Delaware avenue, 1 
south towards Muench street and within forty 
Muench street, the said Blough Brothers built a 
double houses, having division or party walls I 
double house as a designation of the twenty-one 
that fences were put on the lots running back 
portion of the lot not built upon to the said thr 
alley. 

Second. That the southernmost of the said 
sold by the said W. R. and B. F. Blough, by de 
2nd day of March 1905, recorded in Dauphin Co 
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Reuben N. Laudermilch vs. William S. Ziegler, 
of March 1905, to the defendant, William S. Ziegler; in which 
said deed, according to the brief of title, the description is as 
follows; "Beginning at a point on the eastern side of north 
Second street, which point is forty-two feet north of the north- 
eastern corner of Second and Muench streets ; thence by hne 
parallel with said Muench street in an easterly direction eighty- 
five feet to a three feet private alley ; thence northwardly along 
the western line of said three feet wide private alley twenty- 
one feet to a post thence westwardly by a Hne parallel with 
said Muench street and through the center of a brick partition 
wall eighty-five feet to the eastern line of Second street ; 
thence southwardly along the eastern line of Second street 
twenty-one feet to place of beginning." 

Third. Later to the time of building the said block of houses, 
the forty-two foot lot abutting on Muench street on the south 
and facing Second street was built upon by the said Blough 
Brothers and on the 14th day of April, 1906, by deed of said 
date, duly recorded in Dauphin County, the said lot was con- 
veyed to Sallie E. Boyd, the description being as follows : 
"Beginning at the northeast comer of Muench street and 
Second street; thence northwardly along Second street forty- 
two feet to a point; thence eatswardly by a line parallel with 
Muench street eighty-five feet to a point on a three feet wide 
alley ; thence southwardy along said alley forty-two feet to 
Muench street ; thence westwardly along Muench street eighty- 
five feet to the place of beginning." The said Sallie E. Boyd, 
by deed bearing date the 19th day of October, 1906, duly re- 
corded in Dauphin County granted and conveyed the same 
premises to Reuben N. Laudermilch, the plaintiff in the suit. 

Fourth. According to the testimony of the Assistant City 
Engineer, who made a survey of the said lot of plaintiff in 
1908. it appears that in attempting to lay out on the ground 
the Laudermilch description, by its northern line parallel with 
Muench street, it would take thirteen inches off the property 
of the defendant at the rear of said lot on the three feet wide 
private alley, and that the description would include the tri- 
angle in controversy, which runs to a point on north Second 
street. It would also appear from said testimony that the 
whole block of lots north of the plaintiff's lot, owned and 
built upon by Blough Brothers, by some mistake in surveying 
or locating the division lines thereof, would diverge from a 
hne parallel with Muench street by the same amount clear up 
to Delaware avenue, so that the northernmost of the series 
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abutting on Delaware avenue would have thirteen inches in 
excess of its proper width, but that all of the other lots 
including the lot of William S. Ziegler, the defendant, are 
located on the ground with the divergence of thirteen inches 
at the rear from a line parallel with Muench street. 

Fifth, It also appears from the said testimony, not only of 
the plaintiff himself but of the surveyor, that the division line 
between the plaintiff and the defendant was marked on the 
ground by a fence put there by the Blough Brothers. That 
said division line was there on the ground and that the tri- 
angular piece now claimed by the plaintifF was in the actual 
possession and control of the defendant at the time when 
Sallie E. Boyd in 1906 purchased from the said Blough 
■Brothers the tot now claimed by the plaintiff, and the said 
division line was on the ground and the said triangular piece 
of ground now claimed was in the actual possession and con- 
trol of the defendant, William S. Ziegler, when purchase was 
made by the plaintiff in this case from the said Sallie E. Boyd. 

At the conclusion of the testimony showing the above facts, 
on motion by counsel for defendant, a non-suit was entered. 
The question on this motion is, should this non-suit be sus- 
tained. 

It is clear that the deed of Blough Brothers to the defend- 
ant, William S. Ziegler, did describe its southern line as be- 
ginning at Second street at a point forty-two feet from the 
north east corner of Second and Muench streets and running 
in an easterly direction eighty-five feet on a line parallel with 
Muench street to the three feet wide alley, and that according 
to survey now this would not include the land in controversy, 
for the reason that the line on the ground is at the alley 
thirteen inches south of the projection of the said line parallel 
with Muench street, and of course it is equally true that ac- 
cording to the description of the plaintiff's lot it would include 
the triangle in controversy, Blough Brothers, however, were 
the owners of the entire block, including both the property of 
the plaintiff and the property of the defendant. They or their 
agents located these lots on the ground, staked them out and 
placed permanent monuments thereon to designate the divi- 
sions. The line between the property of the plaintiff and the 
defendant is admittedly designated on the ground by a perma- 
nent fence. The line on the ground between the other lots 
running north clear to Delaware avenue are both outlined by 
fences and by the party walls between the double houses. 
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The northernmost line of the defendant's lot is defined in the 
description as running "through the center of a brick partition 
wall", and according to the surveyor this would be the case 
in five double houses. The defendant, Zeigler, purchased liis 
property from the Bloughs according to the location on the 
ground, which controls the description in the deed. No prin- 
cipal of law in Pennsylvania is better settled than that "the 
courses and distances in a deed always give way to the boun- 
daries found upon the ground or supplied by proof of their 
former existence when the marks or monuments are gone." 
Mackentile vs. Savoy, 17 S & R. 104;- Lodge vs. Barnett, 46 
P. S. 477; Morris vs. Rollins, 121 P. S. 537; Medara vs. Du- 
Bois, 187 P. S. 431 ; Long vs. Shields 20 Sup. Ct. 559. 

The learned counsel for the plaintiff does not controvert- 
the above principle but claims that it is not apphcable to this 
case, for the reason that no monuments or marks on the 
ground are called for in the deed and that in such cases the 
calls of the deed must control. Citing Breneiser vs. Davis, 
131 P. S. I ; Green vs. Schrack, 16 Sup. Ct. 26; Eshelman vs. 
Rankin, 32 Sup. Ct., 354, and numerous other cases. A care- 
ful study of these cases will show that they do not controvert 
the principle above quoted but expressly reaffirm it. None of 
the cases cited by plaintiff are applicable to the case in hand. 
Here the common grantor in the line of title fixed by perma- 
nent monuments and work upon the ground, the division lines 
between all the lots of the block, including the division line be- 
tween the lots of plaintiff and defendant. This division line may 
have been and doubtless was a mistake, in that It did not ex- 
actly parallel Muench street, and not in accordance with the 
description of the deeds conveying said lots in that respect, 
but when this common grantor built houses and line fences 
on the ground he fixed permanent monuments according to 
which the courses and distances of the deeds must conform. 
The Zeigler sale and deed being first in point of time and 
possession taken in accordance with the designation on the 
ground, Blough Brothers did not have title to the thirteen 
inches when they made the deed the following year to SaUie 
E. Boyd. The fence on the line and the general situation with 
reference to the Zeigler lot was contsructive notice to Sallie 
E. Boyd, the predecessor in title of the plaintiff in this case, 
and also to the plaintiff in the case, of the boundary line be- 
yond which the plaintiff's lot could not go. The plaintiff's 
rights could not rise higher than his grantor, immediate or 
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the Court of Common Pleas of this County by thi 
tiff against the present defendant, ami the verd 
therein was in favor of the plaintiff for : 
Dollars, which verdict was nnderstootl by the C 
as establishing the plaintiff's right to the cont 
enjoyment of the said road. 

Discussion. 

The testimony in this case is practically 
and clearly establishes that the easement or ro 
was opened when the lands of the plaintiff and 
were owned by the same person. The road was 
by the owners of the land through which it | 
other persons living in the vicinity, who fount 
to use it. It was established because it was n 
venient for use by the owner of the different tr 
getting from one portion of the land to the othe 
to the pubhc highways in the vicinity. It cont 
open plainly visible road for much more than 
and was thus used without objection until the 
structed the same about the month of March, 19 
defendant acquired title to the land now own 
had notice of the existence of this right of wa 
ing to his own testimony had known of it man 
that time. Jacob Sweigard had established this r 
ted it to be established prior to his conveyance t 
ler. 

In Keefer vs. Imhoff, 26 Pa. 442, Lewis, 
speaking of easements and rights of way, th 
uses the following language: 

"A servitude is defined to be a charge imp 
heritage for the use and advantage of an herita) 
another proprietor. It is obvious, therefore, th. 
iiant and servient tenements become the proper 
owner, the exercise of the right, which, in othf 
be the subject of an easement, is, during the con 
ownership, one of the ordinary rights of propei 
he may vary or determine at pleasure. The 
of easement is merged in the higher title of ( 
the common law it is said to be extinguished bj 
In the civil law it is lost by confusion. But u 
terns it is nothing but the name that is gone. 
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mains as before, under a higher title, and upon a subsequent 
severance of the estate, by alienation of part of it, the aUnee 
becomes entitled to all continuous and apparent easements 
which have been used by the owner during the unity of the 
estate, and without which the enjoyment of the several portions 
coidd not be fully had ; for no man can derogate from his own 
grant. * « • * The owner may undoubtedly alter the qual- 
ity of the several parts of his heritage ; and if he does so, and 
afterwards alien one part, it is but reasonable that the altera- 
tions thus made, if palpable and manifest, and obviously per- 
manent in their nature, shall go to the purchaser in the con- 
dition of which they were placed, and with the qualities attach- 
ed to them by the previous owner. Easements which are ap- 
parent and continuous are not merely those which must neces- 
sarily be seen, but those which may be seen or known on a 
careful inspection by a person ordinarily conversant with the 
subject. Servitudes which are extinguished by unity of title, 
do not in general revive upon severance : but where they are 
apparent and obviously continuous, they do. The disposition 
made by the owner of both estates, is held to be equivalent to 
a title. 

In Phillips vs. Phillips. 48 Pa. 178, it is held that "Servi- 
tudes, adopted by the owner of land, which are plainly visible 
or notorious, and from the character of which it may fairly be 
presumed that he intended their preservation as necessary to 
the convenient enjoyment of his property, become, when the 
lands are divided and pass into other hands, permanent ap- 
purtenances thereto, and neither theowner of the dominant or 
servient portions of the land have power adversely to inter- 
fere with their proper use and enjoyment." 

The same principle is decided in Overdeer vs. UpdegrafF, 
(69 Pa. 110, and in Manbeck vs, Jones, 190 Pa. 171. 

The last mentioned ca=e was a bill in equity for an in- 
junction against the obstruction of a right of way, and it was 
there decided that a bill would lie before the right had been 
established by an action at law. 

At page 174 the learned Judge of the lower court used 
the following language 

"Will equity interfere before a decision on the question 
of right in the law side of the courts? Has the complainant 
an adequate legal remedy? We need not cite many author- 
ities upon these questions. Both subjections are considered 
by Mr, Justice Trunkey in Hacke's Appeal, loi Pa. 248: 'It 
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has long been settled that nuisances to rights of 
of the classes of cases in which the equitable r 
junction may be sought. This was establishe 
and accepted as a rule in this country. No case 
where it is denied or doubted in this State. Its 
been recognized. The dictum is that the right si 
to warrant a decree and injunction to compel the 
of a way, and if the right be doubtful a chancel 
until it be established by law.' Of course the ri 
clear, and no chancellor would interfere in a 
until it be established, but when the right is clearl; 
this case, a suit at law is unnecessary and really 
pense, • • • * a judgment for damages doe; 
the plaintiff's property in the way to the defend 
a judgment in trover or trespass for taking goo 
the law restore enjoyment to the owner. He 
peated actions for damages and neither gain ei 
lose his right thereto. The law does not offei 
remedy. He is entitled to a remedy that will r 
enjoyment, and is not confined to actions at law 
resulting from obstructions." 

This language was approved by the Suprei 
the judgment of the lower court was affirmed u 
ion of the Trial Judge. 

We are of opinion, therefore, that the plaint 
might have filed her bill before the commencemi 
tion at law to No. 474 June Term, 1905, and we 
considered the bill quite independently of that a 
pass. We conclude from the testimony that the 
of way mentioned in the bill was a servitude oi 
nature, notorious or plainly visible, which passe 
eral conveyances through which the plaintiff acqi 
and that she is now entitled to have all obstrucl 
from this road or right of way, so that her use a 
thereof may not in any way be interfered with. 

The verdict in the action of trespass abovi 
was for the sum of Fifty Dollars, and judging fr' 
uncontradicted testimony in that action it cannot 
from the record to be damages for the loss or ab 
the right of way, but only damages for the interrt 
The jury was instructed that a verdict in fav( 
would give her the right to have the road kept ( 
apparent from the testimony that the verdict for 
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ipoulded accordingly. While it is true that this instruction 
was communicated to the jury in response to their inquiry 
while the jurors were in their room, it is the fact that it was 
so communicated, and counsel for the defense was afterwards 
notified thereof and informed that if he insisted upon it, a new 
trial would be granted. He did not choose to so insist, and 
the defendant therefore must be held to an interpretation of 
the verdict, according to the instructions given by the Court 
to the jury. The plaintiff has established her right to the road 
inquestion, and to have the obstruction placed therein by the 
defendant removed and the road perpetually kept open for her 
use and enjoyment. She is entitled to damages for the incon- 
venience caused by the obstruction of the road from the fihng 
of her bill to the present time, which damage we fix from the 
testimony at Fifty Dollars. 

We have accordingly reached the following: 

Conclusion, 

The plaintiff is entitled to the relief prayed for in the bill 
of complaint, to Fifty Dollars damages, as above stated, and 
to her costs, and the following decree in accordance with this 
conclusion is now directed to be entered insi. 

This cause came on to be heard, and was argued by 
counsel, and upon consideration thereof it is now ordered, ad- 
judged and decreed that the defandant. Joseph Zeigler. shall 
forthwith remove the fence and all obstructions placed by him 
upon or at the end of the road or right of way belonging to 
the plaintiff. Margaret A. Haker, over the land of the defen- 
'dant, and that thereafter he, the said defendant, his servants 
and agents be and are hereby perpetually restrained from ob- 
structing the said road or right of way in any manner whatso- 
ever, as also from interfering in any way with the free and 
uninterrupted use and enjoyment of said road or right of way 
by the said plaintiff, her family, servants, employees, heirs and 
assigns. It is further ordered, adjudged and decreed that the 
defendant shall now pay the plaintiff for the damage and in- 
convenience caused by the obstruction of said road, pending 
the determination of this suit, the sum of Fifty Dollars, and 
that the defendant also pay the costs of this proceeding. Un- 
less exceptions be filed within ten (lo) days, as required by 
entry of the foregoing decree absolute. 
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tiry. You have no authority to pay it utiless authorized by 
law and there is an appropriation for the purpose 

The acts of assembly relating to the refund of collateral 
inheritance taxes erroneously paid, are March 25, 1901 (P. 
L- 59) which amends the Act of June 12, 1878, and March 22, 
1899 {P. L. 20}. The first act provides that: 

"It shall be lawful for the state treasurer, on sat- 
isfactory proof rendered to him by said register of 
wills, of such erroneous payment, to refund and pay 
over to the executor, administrator ***** the 
amount of such tax thus erroneously paid: 

"Provided, That all such applications for the repay- 
ment of such aforesaid tax, erroneously paid in the 
treasury, shall be made within two years from the date 
of said payment, except when the estate ***** 
shall have been involved in litigation, by reason 
whereof there shall have been an overvaluation of 
that portion of the estate on which the tax has been 
assessed and paid, which over-valuation could not 
have been ascertained within said period of two 
years ; then, in such cases, the application for repay- 
ment may be made to the state treasurer within one 
year from the termination of siich litigation, or as- 
certainment of such over-valuation." 
This proceeding, by which the rights of the widow were as- 
certained, may technically be called litigation, but it is not the 
litigation contemplated by the act. The act contemplates a liti- 
gation by which the value of a decedent's estate is ascertained. 
This was not litigation which prevented the value of the es- 
tate from being ascertained, and in this case there is no ques- 
tion of the o>'er -valuation of any portion of the estate. iTie 
amount of the estate was fixed and has not been affected by 
the fact that the widow was not discovered. 

The application for a refund must be made within two 
years, under the Act of 1901, unless the case comes within the 
exception by which the time may be extended. I am of c^inion 
that this case does not come within the exception in the Act 
of 1901. 

Unfortunately, this case does not come within the terms of 
the Act of March 22, 1899. Under that act the treasurer is 
authorized to refund at any time where a collateral inheritance 
tax has been paid, "and it shall afterwards be made to appear 
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in the proper courts that the estate is not subject to a collateral 
inheritance tax, on account of lineal heirs being subsequently 
discovered," and a widow is not a lineal heir in any sense of 
the term. 

Even though the words "lineal heirs" in the Act of 1899 
might be construed to include all who are not "collaterals" 
within the meaning of the collateral inheritance tax laws, there 
is a serious obstacle to the refunding of this money. The ap- 
propriation Act of 1909 (P. L. 773) for refunding collateral 
inheritance taxes erroneously paid, limits the appropriation to 
such refunds as are directed by the acts of assembly of June 
12, 1878, and March 25, 1901. 

Having concluded that the facts do not bring this case within 
the act of 1901, there is no money available for such refund. 
You are, therefore, advised that you have no authority to pay 
to George W. McNeil, administrator of the estate of Robert 
McClune, the one-half of the collateral inheritance tax erro- 
neously paid, and therefore the petition must be refused. 

I return herewith the petition of George W. McNeil, admin- 
istrator of the estate of Robert McChme, deceased, and also 
the letter of Messrs. Trimble and Chalfant, addressed to you. 
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Servitudes — Cotiz-cyaticc of domhtaut tenement 

The right to the enjoyment of a servitude of a pen 
notorious or plainly visible, passes by a conveyance of th 
advantage of which the servitude was created. 

Where the court, in response to an inquiry, sends 
jurors in their room as to the effect of their verdict, a 
defendant is notified and informed that a new trial wtti 
he insists upon it, and he does not so insist, the defenda 
to an interpretation of the verdict in accordance with t 
of the court. 

Bill in equity to restrain obstruction of ri 
C. P. Dauphin County, N'o, 378 Equity Docket. 

Paul A. Kuiikel for plaintiff. 

F. M. Ott for defendant. 

ilcCARRELL, J., March 18, 1910. 

The bill in this case is filed for the purpose 1 
mandatory order requiring the defendant to rei 
structions placed by him in a certain road or i 
obtained by the plaintiff, and enjoinirg him perpt 
after from obstructing said road or right of way 
at law concerning this right of way was brouf 
eluded in this court to No. 474 June Term, 1905, ai 
thereof has been offered in evidence here. We h 
read and considered the testimony attached to tha 
we find therefrom the following: 

Statement of Facts. 

ist. The plaintiff owns in fee a tract of far 
Halifax Township, Dauphin County, Penna,, adjoi 
er tract owned by the defendant. Both tracts lie 
nearly parallel public highways, running easterly ; 
one of the said highways being known as the 
Matamoras to Enterline. and the other as the Big 
ley Road. Both of said tracts were formerly o 
same person. 

2nd. More than forty years ago, and while 
tracts were owned by the same person, a road wa 
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the more convenient use and enjoyment of the lands now own- 
ed by plaintiff and defendant, and the adjoining land now 
owned by Joseph H. Hummel. This road began at the Mata- 
moras road above referred to, and ran southwardly along line 
between Joseph H. Hummel and the plaintiff, to Hue of de- 
fendant's land, and thence southwesterly over defendant's 
land to a road connecting with the Big Powells Valley Road. 
This road was necessary for the convenient use and enjoyment 
of plaintiff's land, was used by her and her predecessors in 
title for more than forty years, and was an open, plainly visible 
road at the time defendants acquired his title, and continued 
to be used and open until defendant closed the same by a fence 
at his line in March, 1904. 

3rd. The lands owned by plaintiff and defendant and the 
land now owned by Joseph H. Hummel were formerly owned 
by Jacob Sweigard, who conveyed the same April 3d, 1843, to 
Joseph Zeigler, whose Executor conveyed same on March 31, 
1866 to Catherine Zeigler, who on July 29, 1867, conveyed to 
defendant the portion now owned by him. Catharine Zeigler 
died seized of the remainder of these lands, and her heirs, 
including the defendant, on July 24th, 1872, conveyed the same 
to Hannah Hummel, whose heirs, including the above named 
Joseph H. Hummel, conveyed to plaintiff on April 14, 1899, 
the portion now owned by her. Prior to 1866, the road con- 
necting the two parallel public highways, was opened as above 
stated, was an open, plainly visible road at the dates of the 
several conveyances above referred to, alt of which contain the 
usual genera! grant of ways, waters, watercourses, rights, 
privileges, hereditaments, appurtenances, etc. thereto belonging. 
This road has been kept in repair at the joint expense of the 
owners of the lands over which it runs, and has been continu- 
ously used by them, and by others, until March, 1904, when 
the same was closed by defendant. 

4th. Some time during the month of March, 1904, the de- 
fendant obstructed the right of way or road by building a fence 
across the same at or near the line between himself and the 
plaintiff, so as to prevent the plaintiff from passing over or 
using the said road, and still maintains the fence across the 
said road, thereby obstructing the same and depriving the plain- 
tiff of the use and enjoyment thereof. 

5th. An action of tresspass for obstructing the said road 
or right of way was brought to No. 474 June Term, 1905, in 



by Google 



i9'o DAUPHIN COUNTY REPORTS. i37 

Reuben N. Lauder mi Icli vs. William S. Ziegler. 
remote, and hence the act of the Blough Brothers in fixing the 
monuments bounding the lot sold to Zeigler in 1905 could 
not in 1906 by any act of theirs be cancelled or annulled by 
their later deed. To permit the result asked for by the plain- 
tiff in this case would mean a possible two law suits by each 
owner of the block of ten lots north of plaintiff's lot, including 
the lot of the defendant. Each lot owner would have to de- 
fend his title to a strip on the south, and if unsuccessful to 
endeavor to recover a like strip from his neighbor on the north. 
These lines it is conceded wouM also involve the middle wall 
between each double house, and the adjustment of the line 
would involve tearing down portions of such houses, unless 
an amicable arrangement could be made. We certainly do not 
believe a result so portentious could be the law in any event. 
This is the view taken by the Supreme Court in an almost 
similar case: Machentile I'j. Savoy, Supra. A fence when ni- 
tended as such, is as much a monument or designation of 
boundary as would be a brick wall. The testimony here is 
conclusive that the fence pdicating the southern boundary of 
defendants lot was put there by the Bloughs as a line fence 
and it conforms to the northern line of the same lot, a pan 
of which is the wall of the house. To deprive the defendant, 
who was the first purchaser from the Blough Brothers, of 
thirteen inches of his lot in the rear, because somebody blun- 
dered in not getting the lines properly located on the ground, 
to our mind would be subversive of all proper legal principles. 
This location to which the defendant claims was designated 
and marked in such a way as to be constructive notice to all 
subsequent purchasers from Blough Brothers. The plaintiff 
is affected with notice to that effect and could have protected 
himself, as also could have his predeccessor in title, when the 
purchase was made from the Blough Brothers. 

We are of opinion, therefore, that the non-suit should stand. 

DECREE. 

Now, February 24th, 1910, motion and rule to take off 
non-suit entered in the above stated case is hereby overrulefl 
and judgment of non-suit is directed to be entered of record. 
At the request of coimsel for plaintiff, exception is noted and 
bill sealed. 
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The Centr.^l Printint. and Publishing Hoitsf. vs. E. Z. 
Gross, C. A. Geesev, F. H. MacIntire, A. Rr. Howes, et. 
Ah., Representing Themselves and All Others Hav- 
ing THE Same Interest, Doing Business Under the 
Firm Name of Pennsylvania State Board of Trade. 

Equity — Jurisdiction — Unincorporatfd associations — Acts of 
April 28, 1876, and June 16, 1836. 

The Act of April 28, 1876. P. L. 53, applies only to beneficial socie- 

Uiider section 13 of the Act of June 16, 1836, P. L. 789, a bill in 
equity will lie for the collection of a debt due by an unincorporated as- 
sociation organized for the advancetnent of the commercial, mining, 
agricultural and the financial interests of the citizens of the State of 
Pennsylvania, especially as they may be affected by legislation. 

A bill in equity which alleges an arrangement made by the defend- 
ants, an unincorporated association, with the plaintiff in pursuance of 
which journals or pamphlets relative to the proceedings of the Legisla- 
ture of Pennsylvania were printed and delivered to the defendants at 
Iheir office by means of which arrangement the defendants became in- 
debted to the plaintiff discloses a cause of action and sufficiently alleges 
t with the defendants. 



Demurrer to bill of complaint. C P. Dauphin, No. 444 
Equity Docket. 

John C. Nisslcy and Hardest & Hargcst for plaintiff. 

Chas. H. Bergiter for defendant. 

McCarhell, J., May 26, 1910. 

The bill alleges that the plaintiff is a corporation duly 
organized under the laws of Pennsylvania and doing a general 
printing and publishing business in the city of Harrisburg. It 
alleges also that the defendants, together with many others un- 
known to plaintiff at the time of the transaction, afterwards 
mentioned in the bill, organized themselves into a voluntary, 
unincorporated association, and styled themselves the Pennsyl- 
vania State Board of Trade, and held themselves out to the pub- 
lic as "organized for the advancement of the commercial, min- 
ing, agricultural and the financial interests of the citizens of tlie 
State of Pennsylvania, especially as they may be affected by 
legislation." 
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The bill further alleges that the defendants, acting and 
doing business as the said Pennsylvania State Board of Trade, 
entered into an arrangement with the plaintiff, by which the 
plaintiff was to print for the defendants a weekly journal or 
pamphlet of the "proceedings of the Legislature of Pennsyl- 
vania :" that the said journal or pamphlet was printed by the 
plaintiff and copies thereof ranging from three hundred and 
fifty to fifteen hundred at a time were duly delivered at the 
office of the defendants in the city of Harrisburg, and that 
under the said arrangement the defendants, as the Pennsyl- 
vania State Board of Trade, became indebted to the plaintiff 
for the printing and delivery of said journal or pamphlets in 
the sum of $1,918,09, which indebtedness "had accrued in full 
on or about the 9th day of May, 1907." 

The bill further alleges that this amount remains unpaid, 
notwithstanding repeated efforts of the plaintiff to have its 
claim adjusted and paid by the defendants, acting and calling 
themselves the Pennsylvania State Hoard of Trade. 

The bill has been demurred to, and six causes of demurrer 
have been assigned, as follows, to wit : 

ist. No cause of action is shown by said bill. 

2nd. No cause of action that is cognizable in equity and 
in which an action at law will not furnish full and adequate 
remedy is shown by the bill. 

3rd. No contract to which all or any of the persons who 
join in this demurrer are parties is shown by the bill. 

4th. The subject matter of the bill shows that if there is 
any cause of action, it is one solely cognizable at law. 

5th. The bill shows that there is full, complete and ade- 
quate remedy at law. 

6th. There is a full, complete and adequate remedy at 
law. 

The first and third reasons for demurrer are practically 
the same and allege that no cause of action or contract for 
which any of the persons joining in the demurrer are liable 
is shown by the bill. 

As already stated the bill alleges an arrangement made by 
the defendants with the plaintiff in pursuance of which jour- 
nals or pamphlets relative to the proceedings of the legisla- 
ture of Pennsylvania were printed and delivered to the de- 
fendants at their office in the city of Harrisburg. by means of 
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which arrangement the defendants became indebted to the 
plaintiff in the sum already mentioned. 

We are of the opinion that the bill discloses a cause o£ 
action and sufficiently alleges a contract with the defendants, 
and the first and third reasons for the demurrer are overruled. 

The other reasons for demurrer are practically the same 
and raise the question whether the cause of action disclosed 
by the bill is cognizable solely at law, and whether the remedy 
at law is full, complete and adequate. 

The Act of April 28th. 1876, P. L. 53, is entitled "An Act 
relieving members of beneficial societies from individual lia- 
bihty for lodge indebtedness." Prior to the passage of this 
Act members of such beneficial societies were undoubtedly 
individually liable for indebtedness incurred by the society, 
and the Act expressly recognizes the existence of such liability, 
and provides that the passage of the Act "shall not apply to 
any liability heretofore incurred." Since the passage of this 
Act it has been held that the remedy against unincorporated 
beneficial societies is in equity. 

Maisch vs. Order of America, 34 Super 436 and 223 Pa, 
200. 

Fletcher vs. Guawanese Tribe. 9th Superior 386. 

The passage of this Act was supposed to be necessary to 
relieve members of such beneficial societies from individual 
liability for the indebtedness of the society, and to require all 
such indebtedness to be paid not by individual members, but 
"only out if the treasury of such lodges or organizations." 
This previously existing individual liability perhaps was en- 
forcible by an action at law, although a bill in equity appar- 
ently would have been the more adequate remedy. 

By the Act of June i6th, 1836, P. L. 789 {Sectioii 13, 
Paragraph V) the several Courts of Common Pleas are given 
jurisdiction in equity of matte'rs relating to "the supervision 
and control of all corporations other than that of a municipal 
character, and unincorporated societies or associations and 
partnerships." 

It has been held that this Act confers upon the Courts 
of Common Pleas in Pennsylvania the powers of the English 
Court of Chancery. 

Kneedler vs. Lane, 3 Grant. 523. 

In Fairweather & Rahn vs. Rorke, et. al. 18 D. R. 1003, 
the plaintilTs sought to recover at law for goods sold and.de- 
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Central Printing and Pub. House vs. Penn'a State Board of Trade 
livered to the defendants, "on behalf of themselves and others 
interested, representing Co. K, 2nd Reg't, N, G. P." claiming 
that Elmer Rorke, Captain of Co. K, 2nd Reg't, N. G. P., had 
contracted with them on behalf of the Company for the goods 
in question. Judgment N. O. V. was entered in this case upon 
the ground that an action at law would not lie against an unin- 
corporated association or the members thereof, but that the 
remedy of the plaintiffs was in equity under Section 13 of the 
Act of June 16th, 1836, already referred to. This case was 
thus decided in Common Pleas No. 3 of Philadelphia, Pa., by 
the present Junior Justice of the Supreme Court of this state. 
The association in the present case is not a beneficial so- 
ciety and its members derive no protection from the Act of 
April 38th, 1876, and if individually liable before the passage 
of that Act, they are individually liable now. Whether that 
liability can be enforced in an action at law it is not necessary 
to now decide. It is manifest that if'a judgment at law were 
recovered against the members of the association named in this 
bill, they would have their remedy upon payment of the judg- 
ment against the unknown members, referred to in the bill to 
compel contribution of their equitable proportion of the amount 
so paid. The present bill seeks an accounting by and between 
the plaintiff and all the members of the association, constituent, 
associate and individual, and the payment by them into the 
treasury of the association of their respective equitable pro- 
portions of the sum necessary to pay the debts of the associa- 
tion, including the amount due the plaintiff. To entertain it 
will prevent a multiplicity of actions, which would probably re- 
sult if the plaintiff were limited to an action at law. 

We are of opinion therefore that the plaintiff does not 
have a complete and adequate remedy at law for the matters 
alleged in its bill of complaint, and therefore conclude that it 
has the right to maintain the present bill. The several causes 
for demurrer thereto are now overruled and the demurrants 
are directed to answer within twenty days from the filing 
hereof. 
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In the Matter of the Petition to Have the Name of Wil- 
liam O. WiNSLOW Printed ON the Official Ballot oe 
THE Primary Election to be Held June 4. 1910, as a 
Republican Candidate for the Office op Represen- 
tative in the General Assembly. 

Nomination of candidates — Jurisdiction of the court of com- 
mon pleas of Dauphin county — Act of June 10, 1893. 

The Acl of June lo, 1893. P. L. 419, as amended by the Act of July 
9, 1897, P. L- 223, and further amended by the Act of April 21, igo3. 
P. L. 224, prescribes the procedure for objecting to nominations of 
candidates after the nomination has been effected and certified to the 
Secretary of the Commonwealth, and has no application whatever to 
the Uniform Primary Act of February 17th, 1906, P. L- 36- 

Under the Uniform Primary Acl the court of common pleas of 
the county in which a candidate resides has jurisdiction to restrain the 
county commissioners from printing on the official ballot the name of a 
candidate not properly nominated. 

Where objections to the nomination of a candidate, filed in the 
court of cottimon pleas of Dauphin county, in accordance with the Act 
of June 10, 1893, contain a prayer that the Secretary of the Common- 
wealth be restrained from certifying the name of the candidate to the 
commissioners of the proper county, and all parties in interest have 
agreed that the objections shall be treated as a bill in equity, the court, 
having found as a fact that the nomination was void, has jurisdiction 
to make the decree prayed for. 

Objections to Nomination. C. P. Dauphin Coiinty, No. 
444, June Term, igio. 

Robert Snodgrass and F. H. Ely for objectors. 

Nead &■ Nead and D. J. DriscoU for respondent. 

McCahrell, J., May 26, 1910. 

C. P. Dauphin County, No. 444, June term, 1910. 

On May 7lh, 1910, a petition signed by fifty-four persons, 
claiming to be qualified electors of the Representative District 
of Elk County, Penna., and members of the Republican party 
or pohcy, was filed in the office of the Secretary of the Com- 
monwealth, requesting that the name of W. O. Winslow, book- 
keeper, of Shawmut, Horton Township, Elk County, be certi- 
fied to the commissioners of Elk county to be printed on the 
official ballot of the Republican party in said county for the 
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Win slew's Nomination, 
primary election of 1910, as a candidate for the office of 
Representative in the General Assembly. 

On May 16, 1910, C. C. Swift and L. J. Lesser, after hav- 
ing given notice to the said William O. Winslow, filed objec- 
tions to the said petition in this court, setting forth that said 
petition is not signed by fifty qualified electors of the county 
of Elk, who are and were at the time of signing the petition 
members of the Republican party, and averring that of the 
fifty-four names attached to said petition, seven were not mem- 
bers of the Republican party, but were members of the Demo- 
cratic party and had voted for a majority of the candidates of 
that party at the general election held November, 1909. 

These objections seem to have been prepared and filed in 
accordance with the provisions of the sixth section of the Act 
of June 10, 1893, P. L. 419, as amended by the Act of July 9, 
1897, P. L. 223, and was further amended by Act of April 21, 
1903, P. L. 224, 

The Act of 1893 prescribes the procedure for objecting to 
nominations of candidates after the nomination has been ef- 
fected and certified to the Secretary of the Commonwealth, 
and we are of the opinion that this legislation has no applica- 
tion whatever to the Uniform Primary Act of February 17th, 
1906, P. L. 36. 

It is contended, however, that even if there be no statute 
giving this court express authority to consider and pass upon 
objections to nominating petitions under the Uniform Primary 
Act, that we have authority in the exercise of our equitable 
powers to issue an injunction or award a mandamus against 
any officer charged with the performance of any duty under 
the primary election law. 

While the paper presented and upon which this proceeding is 
based is, as already stated, largely in the form of objections to 
the nominating petition, it contains the prayer that the nomina- 
tion petition be declared null and void, and that the Secretary 
of the Commonwealth be ordered and directed to not certify 
the said name of William O. Winslow to the commissioners 
of Elk county as a candidate of the Republican party for the 
office of representative in the General Assembly. 

All the parties in interest being represented by counsel 
and having consented, we proceeded to treat this petition as 
in the nature of a bill in equity, the time being inadequate for 
the preparation and presentation of a formal bill. We ac- 



by Google 



144 DAUPHIN COUNTY REPORTS. Vol. 13 

Winslow's Nomination. 
cordingly heard testimony submitted in regard to the qualifica- 
tions of six of the signers of the nominating petition, to wit; 
Noie Bluggi, being No, 39 on said petition. 
Luigi Cianni, being No. 31 on said petition. 
Angelo Called, being No. 22 on said petition. 
Luigi Bonni, being No. 26 on said petition. 
Giovana Bigotti, being No. 38 on said petition. 
Serefino Albert!, being No. 34 on said petition. 
While it is true that Luigi Bonni stated upon cross-ex- 
amination that his recollection was somewhat indistinct as to 
how he had voted, there remains the testimony of five persons 
uncontradicted that they were not members of the Republican 
party at the time of signing this petition. 

Deducting the names of these five, there remain but forty- 
nine names upon the nominating petition. 

The fifth section of the Primary Election Law of 1906, 
P. L. 39, requires at least fifty qualified electors and party 
members to such petition. 

This Uniform Primary Act has been considered in sev- 
eral cases, among which is Kinsey vs. County Commissioners, 
218 Pa. 339. 

In all these cases jurisdiction was exercised by the court 
of common pleas of the county in which the candidates re- 
sided, and all the cases; save one, arose in the county of Phila- 
delphia. 

In the light of these authorities, we are of opinion that 
the present petitioners have the right to apply to the court 
of common pleas of Elk county to restrain the county com- 
missioners of that county from printing the name of Winslow 
upon the Republican ballot as a candidate for representative 
in the General Assembly, in case the Secretary of the Common- 
wealth should certify to the same. The petition, however, was 
presented here to prevent a certification of the name of Win- 
slow to the county commissioners of that county, and after 
due notice the testimony of witnesses, brought from Elk 
County, Penna., was heard, establishing the fact that this nom- 
inating petition is not signed by the requisite number of qual- 
ified persons. To require the petitioners now to begin pro- 
ceedings in Elk County when the Primary Election is so nearly 
at hand, might result in depriving them of their right. We, 
tl'.erefore have concluded to determine the question now raised. 
The Secretary of the Commonwealth is within the juris- 
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Winslow's Nomination, 
diction of this cxiurt, and has consented in writing to be con- 
sidered as a party to this proceeding. He is charged under 
the Uniform Primary Act with the duty of certifying the 
names of persons who are nominated by petitions filed with 
him for the office of representative in the General Assembly. 
He has not yet certified the petition referred to in this case. 
The petition has been shown to be null and void, because it is 
not signed by the requisite number of qualified electors, who are 
members of the Republican party. While the paper filed with 
us is in the form of objections formulated in accordance with 
the Act of June lo, 1893, it contains, as already stated, a pray- 
er that the Secretary of the Commonwealth be restrained from 
certifying the name of Winslow to the county commissioners 
of Elk County, and the parties have agreed that it shall be re- 
garded as in the nature of a bill in equity. We believe we 
have jurisdiction to grant this prayer, and we accordingly ad- 
judge the petition naming William O. Winslow as a can*- 
date of the Republican party for the office of Representative in 
the General Assembly from the County of Elk to be null and 
void, and the Secretary of the Commonwealth is directed not 
to certify the said name, by reason of the said petition, to the 
county commissioners of Elk county as a candidate for rep- 
resentative in the General Assembly, to be printed upon the 
official ballot to be used at the Primary election to be held June 
4, 19 ID. 
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In re Stationery for Board of Registration of Nurses. 

State Board for the Registration of Nurses — Supplies — 
Act of May i, 1909. 

Under section 7 of the general appropriation Act of 1909, the Super- 
intendent of Public Instruction should require from the school author- 
ities of Philadelphia reports, similar in all respects to those required 
from State Normal Schools. 

Under the Act of May i, 1909, P. L. 321, the Superintendent of 
Public Printing is authorized to furnish the necessary stationery to the 
State Board for the registration of nurses. 

Attorney General's Department. Opinion to A. Nevin 
Pomeroy, Superintendent Department of Public Printing and 
Binding. 

Harcest, Assistant Deputy Attorney General, December 
23- 1909- 

Your favor of the 27th instant is at hand. 

You ask an opinion as to whether you can supply the state 
board of examiners for registration of nurses, created by the 
Act of May i, 1909, P. L. 321, with necessary stationery. 

Under date of July 23, 1903. Attorney General Carson in- 
stnicted your department that 

"Where the commonwealth creates a commission, 
and imposes duties upon its members, and those mem- 
bers are serving without compensation, it is absolutely 
necessary that there should be supplied to it, at the 
expense of the state, the material absolutely necessary 
to enable it to discharge its functions" 

and advised you that the printing necessary for the medical 
council of Pennsylvania should be furnished by the state 
printer. The Act of Assembly creating the state board of 
examiners for registration of nurses, provides a five-dollar-a- 
day compensation for each day engaged in the transaction of 
otHcial business, and also provides, in section 5, 

"All expenditures of said board shall be paid 
from the fees received thereby under the provisions 
of this act, and said expenses shall be in no case be 
paid from the state treasury." 
It further provides: 
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In re Stationery for Board of Registration of 
"The said treasurer shall pay the nece 
current expenses of the board, and may ret 
treasury a sum not exceeding $i,ooo to de: 
nary expenses ; but all moneys exceeding tl 
$i,ooo shall be paid by the treasurer of the 
the state treasurer," 

If the department of public printing and bi 
furnish the Stationery necessary to carry on tl 
the board, it would have to be paid for as a 
current expense out of the fees received, and 1 
would be turned into the state treasury. 

The provision above quoted, "all expenses 
shall be paid from fees received thereby, under 
of this act, and said expenses shall in no case be 
state treasury" means that the board should f 
ordinary running expenses, and is a precaution 
treasury from being drawn upon for such ordii 
It is in keeping with the policy of the state th: 
which the various commissions and departments 
be under the provision of your department. 

I, therefore, advise you, adopting the opinit 
General Carson, that you are authorized to fui 
board of examiners for the registration of nurse 
stationery. 
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J. A. CocKLiN vs. The Maryund Company. 

Public improvements— rClaims for work and materials fur- 
nished — Act of April 22, 1903. 

It is not the intention of the Act of June 4, 1901, as amended by the 
Act of April 32, 1903, P. L. 255. to make the highway commissionef the 
judge of the legal sufficiency and accuracy of a claim for labor or 
materials furnished for a purely public improvement and it would be 
establishing a bad precedent to require him to perform such judicial 

Attorney General's Department. Opinion to Joseph W. 
Hunter, State Highway Commissioner. 

Hargest, Assistant Deputy Attorney General, March 9, 
1 910. 

Your favor of the 24th instant, enclosing a copy of notice 
of claims filed by J. A, Cocklin, against the Maryland Company 
for labor and materials furnished in and about the construc- 
tion and improvement of a public highway in Butler township, 
Adams county, and correspondence concerning said claims, is 
at hand. 

You request to be advised what steps to take concerning 
said correspondence. 

Counsel for the Maryland Company has petitioned you to 
disregard the claim filed December z8, 1909, because it is 
"fatally defective, and requests that it be dismissed," The 
reasons he assigns are, among others, that the act under which 
the claim is filed applies to city and not to state work, and that 
the claim, or notice, shows on its face that it is for work and 
material done and furnished more than one year before it was 
filed. 

On February 23, 1910, a claim for the same amount was 
filed, pursuant to section 6 of the Act of June 4, 1901, P. L. 
431, as amended by the Act of April 22, 1903, P. L. 255, and 
counsel ask that this claim be dismissed, because it is not filed 
in time, contending that it is a condition precedent to the filing 
of such a claim that it shall set forth facts which would have 
entitled a claimant to a lien as against the structure or other 
improvement of a private owner. 

The Act of Assembly referred to, provides that when a 
claim is filed setting forth facts which would have entitled a 
claimant to a lien against a structure of a private owner that 
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In re Appropriation to Philadelphia College of Pedagogy, 
thereupon, unless the claim be paid, or unless security be given 
to protect all such claimants, your department shall pay the 
balance actually due the contractor into the court of common 
pleas of the county in which the structure, or other improve- 
ment, or the principal part thereof, is situated. 

It is not the intention of this Act of Assembly to make 
the highway commissioner the judge of the legal sufficiency 
and accuracy of such a claim, and it would be establishing a 
bad precedent to require him to perform such judicial duties. 

You are, therefore, advised that unless the claim is paid, 
or security is given by the contractor, that your only duty is 
to certify the balance actually due the contractor into the court 
of common pleas of Adams county for such distribution as that 
court may make. 



In re Appropriation to Philadelphia College of Pedagogy. 
Appropriations — Warrants for payment of. 
Warrants against the appropriation for the Philadelphia Normal 
School for Girls and the Philadelphia School of Pedagogy for Young 
Men, should be drawn in favor of the treasurer of Philadelphia. 

Attorney General's Department, Opinion to Dr. Nathan 
C. Schaeffer, Superintendent of Public Instruction. 

ToDDj Attorney General, March 15, 1910. 

I have your letter of the 12th inst., in which you inquire 
whether warrants shall be drawn in favor of the treasurer of 
Philadelphia in payment of the appropriation of $72,000.00 
provided in the General Appropriation Act of 1909, section 7, 
to be applied to the Philadelphia College of Pedagogy for 
Young Men and to the Girls' Normal School, on the same con- 
ditions as those specified for the education of teachers in the 
state normal schools, or whether they shall be drawn in favor 
of some one oificially connected with said institutions ; and in 
which you also inquire whether you should require a report 
from the school authorities of Philadelphia similar to that 
which you require from the state normal school principals on 
the same subject. 

The appropriation is made in the following language : 
"Provided, The city of Philadelphia shall be en- 
titled to a proper portion of this appropriation, includ- 
ing not only its pro rata as provided by existing laws 
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In re Appropriation to Philadelphia College of Pedagogy, 
regulating the distribution to the several counties, but 
<Uso the sum of seventy-two thousand dollars, or so 
much thereof as may be necessary, for the education 
of teachers in the Philadelphia Normal School for 
Girls and the Philadelphia School of Pedagogy for 
Young Men, to be applied on the same conditions as 
those specified for the education of teachers in the 
state normal schools." 

I am of opinion : 

1. That the warrants against this appropriation should be 
drawn in favor of the treasurer of Philadelphia ; 

2. That, inasmuch as the appropriation is for seventy-two 
thousand dollars, "or so much thereof as may be necessary," 
this latter expression casts upon you the duty of determining 
how much thereof is necessary, and, to enable you to do so, 
you should require reports from the school authorities of 
Philadelphia, similar in all respects to the reports which you 
require to be furnished you by the principals of the state 
normal schools, and that you should draw your warrants for 
amounts in accordance with such reports ; 

3. Having advised you that the warrants should be drawn 
in favor of the treasurer of the city of Philadelphia, they con- 
sequently should not be drawn in favor of some one ofhcially 
connected with the Philadelphia College of Pedagogy or the 
Girls' Normal School. It is to the city of Philadelphia that 
this appropriation is made, and therefore your duty is fully 
performed when you have ascertained the amount to which the 
city of Philadelphia is entitled to be paid out of the appro- 
priation and have paid the same to that municipality. 
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Records of Department op Banking. 

Records of Department of Banking — Production in re- 
sponse to subpoena — Act of February 1 1, 1895. 

It is the duty of the Commissioner of Banking to obey a subpcena, 
with a clause of duces tecum, requiring the production of certain docu- 
ments and papers of his department. 

The Act of February 11, 1895, P. L. 12, making it a misdemeanor to 
publish, divulge or make known the contents of the records of the 
banking department, does not apply to criminal prosecutions against 
bank officials. 

Attorney General's Department. Opinion to William H, 
Smith, Commissioner of Banking, Harrisburg, Pa. 

Todd, Attorney General, March 31, 1910. 

I have your letter of the 31st inst., in which you enclose 
a copy of a communication from District Attorney Blakeley, of 
Allegheny County, together with a subpoena served upon Wil- 
liam D. Schaeffer, one of the examiners of your department, 
with a duces tecum clause requiring the production of certain 
documents, papers, etc., in the custody of your department, and 
I note that you desire to be advised as to what action shall be 
taken by the department in reference to the production of 
papers, and whether compliance with the subpoena will be a 
violation of the Act of February 11, 1895, prohibiting the 
department from disclosing information obtained in conse- 
quence of the performance of your duties. 

I am of opinion, and so advise you, that it is your duty, 
and also the duty of Mr. Schaetfer, to comply with the sub- 
poena, and I also advise you to comply therewith so far as 
taking with him the report is concerned. I do not think, how- 
ever, that the court would permit the report to be read in 
evidence. The man, or the men, who made it are present in 
the court room, and what they know is evidence, but what 
they reported to you for your guidance in the administration 
of your department is not evidence. 

And further, in view of the provisions of the second sec- 
tion of the Act of April 23, 1909 (P. L. 169), making it your 
duty to institute prosecutions under the provisions of that act 
which make it a misdemeanor for the officials or employes of 
a banking institution to embezzle or misapply the funds thereof, 
I am of opinion that the prohibition in the Act of 1895 against 
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Mines and Mining. 
the wilful divulgence of information obtained by your depart- 
ment in making examinations of financial institutions, does 
not apply to criminal prosecutions against officials, but, on 
the contrary, it is your duty, and the duty of your examiners, 
in proper cases, to facilitate such prosecutions with such in- 
formation as you may have. 



Mines and Mining. 

Mines and Mining — Power of Chief of Department of 
Mines. 

An instruction to bituminous mine inspectors, forbidding the use of 
any explosives, except permissible explosives as determined by the 
testing station at Pittsburg, is within the authority of the chief of the 
department of mines. 

It is the duty of the chief of the department of mines to enforce all 
of the mining laws of the commonwealth. 

Attorney General's Department. Opinion to James E. 
Roderick, Chief of Department of Mines. 

Todd, Attorney General, March 31, 1910, 

I have your letter of the 31st inst., in which you ask if 
you have power, as chief of the department of mines, to en- 
force compliance with paragraph five of the letter sent to the 
bituminous inspectors under date of July 12th, 1909, which 
reads as follows: 

"In gaseous and dusty mines do not allow the 
use of any explosives except 'permissible' explosives, 
as determined by the testing station at Pittsburg." 

You also ask in the same letter whether you have power 
to enforce compliance with section i of article XI of the Act 
of 1893. 

The scope of your authority is fixed by the Act of 14th 
of April, 1903, P. L.. 180, which is entitled: 

"An act to establish a department of mines ; de- 
fining its purposes and authority; providing for the 
appointment of a chief of said department, and assist- 
ants, and fixing their salaries and expenses." 
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Section 4 of this act provides as follow; 

"It shall be the duly of the chief ■ 
ment ***** jq ggg that the r 
the state are faithfully executed ; and fo 
he is hereby invested with the same p 
thority as the mine inspectors, to ente 
examine any mine or colliery within the 
works and machinery connected then 
give such aid and instruction to the m 
from time to time, as he may deem bes 
protect the health and promote the safi 
sons employed in and about the mines." 

I am of opinion that the instruction 
inspectors in reference to the use of "perm 
as above quoted, is within the authority cc 
and that you have power to enforce the s 
also required by the act creating your dep: 
not only section 1 of article XI of the A< 
other provisions in the mining laws of this 



Terms of Judges of the Common Pleas 
siONS Expire January, 19 

Amendments to the constitution — Effect- 
The eRect of the amendment to the constituti< 
ber 2, 1909, is: 

1. That general elections shall be held only in « 

2. After the municipal election which was hel 
the municipal elections will be held only in odd ni 

3. That the judges of the courts of the several 
to be elected only at the municipal elections. The 
ment eight to special elections to fill unexpired ten 
to these judges, who are elected for full term 
their predecessors in office had served full terms < 

4. No election can be held under these amendr 
judges can be elected, until the municipal electior 

5. The terms of all judges of the courts of the 
tricts, holding office at the date of the approval 
November 2, 1909 — whose terms will expire in i 
hold their offices until the first Monday of Janua 
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Terms of Judges Whose Conunissions Expire January, 1911. 
Attorney General's Department. Opinion to Robert 
McAfee, Secretary of the Commonwealth, 

Todd, Attorney General, March 31, 1910. 

I have your letter of the 17th inst., enclosing a letter of 
Hon. Alonzo T. Searle, of the loth inst., to Governor Stuart, 
and I note you request my opinion on the following questions : 

1. Will the terms of judges of the courts of common pleas 
who were appointed to fill vacancies, and whose commissions 
expire on the first Monday of January, 191 1, be extended for 
one year from that date by the constitutional amendments and 
schedule of 1909, and, if so, should such judges be recom- 
missioned for an additional year? 

2. Can the office of judge of the court of common pleas, 
now held by judges, under appointment of the governor, whose 
commissions expire on the first Monday of January, 1911, be 
filled by the election of judges at the genera! election in No- 
vember, 1910? 

I understand that Judge Searle was appointed on Septem- 
ber IS, 1909, and commissioned until the first Monday of Janu- 
ary, 191 1. The amendments to the constitution that were 
adopted at the election held November 2, 1909, which are 
pertinent to the questions you propound, are as follows: 

Amendment five, to article eight, section two, provides 
that the general elections shall be held biennially on the Tues- 
day next following the first Monday of November in each even 
numbered year. 

Amendment six, to article eight, section three, provides 
that the municipal elections shall be held on the Tuesday next 
following the first Monday of November in each odd num- 
bered year. This is supplemented by a provision in the sched- 
ule that, in the year 1910, the municipal election shall be held 
on the third Tuesday of February as heretofore. 

Amendment eight, to article twelve, section one, provides 
that elections of state officers shall be held on a general elec- 
tion day, and that elections of local officers shall be held on 
a municipal election day, except when, in either case, special 
elections may be required to fill unexpired terms. 

Amendment six, to article eight, section three, provides 
that all elections for judges of the courts of the several judicial 
districts, and for county, city, ward, borough and township 
officers, for regular terms of service, shall be held on the 
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Terms of Judges Whose Comniissions Expire January, igii. 
municipal election day, namely, the next Tuesday following 
the first Monday in November in each odd numbered year. 

The schedule provides that all judges of the courts for 
the several judicial districts, and also all county officers hold- 
ing office at the date of the approval of these amendments, 
whose terms of office may end in the year one thousand nine 
hundred and eleven, shall continue to hold their offices until 
the first Monday of January, one thousand nine hundred and 
twelve. 

The effect of these amendments to the constitution and the 
schedule is : 

1. That genera] elections shall be held only in even num- 
bered years ; 

2. After the municipal election which was held in Febru- 
ary, 1910, the municipal elections will be held only in odd 
numbered years ; 

3. That the judges of the courts of the several judicial 
districts are to be elected only at the municipal elections. The 
reference in amendment eight to special elections to fill un- 
expired terms has no application to these judges, who are 
elected for full terms of service, whether their predecessors in 
office had served full terms or not ; 

4. No election can be held under these amendments, at 
which these judges can be elected, until the municipal election 
in November, 1911 ; 

5. The terms of all judges of the courts of the several 
judicial districts, holding office at the date of the approval of 
the amendments — November 2, 1909 — whose terms will expire 
in 191 1, will continue to hold their offices until the first Mon- 
day of January, 1912. 

Alonzo T. Searle held the office of judge for the Twenty- 
second judicial district on November 2, 1909, the date when 
the amendments were adopted by the people at the general 
election held on that day, and I am of opinion that, by virtue 
of the last clause of the schedule, he will continue to hold that 
office until the first Monday of January, 1912, and his suc- 
cessor will be elected at the municipal election held in No- 
vember, 191 1. This opinion will extend to all other judges of 
judicial districts whose terms will expire in 191 1. 

I am also of opinion that the schedule has the effect of 
continuing such judges in office without any other or further 
commission, but, inasmuch as the absence of a commission 
might be made the basis of objection to the right of such 
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judges to exercise the judicial function during the extended 
year, I am further of opinion that a conmiission should be 
issued to them, to expire on the first Monday of January, 1912, 
and that the records of your office should be examined, the 
names of such judges ascertained and commissions issued to 
them accordingly. 

In answer to your second inquiry, I am of opinion that no 
judges can be elected at the general election held in November, 
1910, and that this applies as well to judges who hold their 
office by election as to those appointed by the governor. 



Distribution of Public Documents. 

Distribution of public documents — Acts of April 29, 1897, 
and May 2, 1899. 

Act of April 29, 1897. is in foil force, and is not repealed by the Act 
of May 2, i8gg. 

Attorney General's Department. Opinion to Nathan C. 
SchaefFer, Superintendent of Public Instruction. 

Hargest, Assistant Deputy Attorney General, April 8, 
1910. 

Your letter of March 29, 1910, addressed to the attorney 
general, was duly received. 

You request an opinion as to whether the "Act to regu- 
late the publication, binding and distribution of the public 
documents of this commonwealth," approved May 2, 1899, 
P. L. 178, repeals the Act of April 29, 1897, P. L. 34. 

This latter act provides : 

"That on the passage of this act, and thereafter 
following the decennial census, the superintendent of 
public instruction shall cause to be placed in each 
public school of this commonwealth above the pri- 
mary grade, one copy of Smull's Legislative Hand- 
Bo(^, and biennially one copy of the school laws and 
decisions, for the use of the public schools." 

Section 2. * * * * That on the passage of 
this act and for the purposes named herein, the super- 
intendent of public instruction shall be allowed a suf- 
ficient number of Smull's Legislative Hand-Books 
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and school laws and decisions, for the 

carrying into effect the provisions of thi; 

The Act of 1899, above referred to, 
regulating the publication, binding and di 
of the state documents, reports and pamphlet; 
clause 10 of section i, that 

"The superintendent of public inst 
have published biennially, forty thousand 
copies of the school laws and decision: 
tributed by him — three thousand for the 
thousand for the house, thirty thousand 
partment," etc., 

and the direction for distribution of the thirt; 
for the department of public instruction is i 
of 1897. 

Paragraph 16 of section 1 of the Act 
for the distribution to the superintendent of 
two hundred copies of each issue of Smull's 

This Act of Assembly does not in tern 
of 1897, which provides that of the issue of 
tive Hand-Book following each decennial ci 
intendent of public instruction shall be all( 
number to place one such copy in each school 
wealth, above the primary grade. 

These two Acts of Assembly must be n 
other years the superintendent of public insti 
to two hundred copies, but in the year follow 
census he is entitled to sufficient copies to cor 
of 1897. 

You are therefore advised that the Act 
force, and is not repealed by the Act of 1899 
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Commissions of State Officers — Duty of Secretary of 
Com^monwealth. 

It is the duty of the secretary of the commonwealth to issue a com- 
mission to a state officer returned as elected. He cannot go behind the 
returns. 

Attorney General's Department. Opinion to Robert Mc- 
Afee, Secretary of the Commonwealth. 

Hargest, Assistant Deputy Attorney General, April 15, 
1910. 

Your letter of the 12th instant, enclosing a letter of the 
prothonotary of Luzerne county, is at hand. 

It appears from the certificate of the prothonotary of Lu- 
zerne county filed in your office April i, 1910, that John Miller 
is returned as duly elected justice of the peace for West Pitts- 
ton borough, and upon the certificate is noted that Miller's 
election "is claimed to be illegal." 

The letter of the prothonotary to you states that "the 
Hon, William Whyte Mall, borough solicitor of West Pitts- 
ton borough, claims that the apparent election of John Miller 
as justice of the peace in said borough is illegal," The letter 
of the prothonotary also states "Mr. Hall will probably com- 
municate with you in a few days and requested us to note 
on the return that a ccrmmission should not be issued to John 
Miller." 

No further communication has been sent to your depart- 
ment, no protest has been filed, no facts appear in your de- 
partment by way of record or proof to show that said election 
is illegal. 

Under the election laws of the commonwealth this elec- 
tion should have been contested within thirty days after the 
election was held, and if the election be illegal, the right of 
John Miller to hold the office can be raised by quo warranto 
hereafter, but there is nothing in your office which would 
justify your going behind the returns. 

I therefore advise you that the commission to John Miller 
as justice of the peace for West Pittston borough should be 
issued. 

I herewith return the letter of T. M. Powell, prothonotary 
of Luzerne county. 
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City of Harrisburc vs. Harbv Edmon. 

Cities — Ordinances. 

An ordinance making it unlawful to sell or offer for sale within the 
corporate limits of a city of the third class either fruits or berries in 
boxes of less capacity than one quart, dry measure, of the standard 
fixed by the commonwealth of Pennsylvania is void. 

Appeal by defendant from summary conviction for viola- 
tion of city ordinance. Q. S. Dauphin County, No. 157, June 
Session, 1910. 

D. S. Seils. City Solicitor, for plaintiff. 

M. W. Jacobs for defendant. 

McCarrei.!., J., June 4, 1910. 

On March 29th, 1909, the mayor of the city of Harrisburg 
approved an ordinance, which had been previously passed by 
both branches of council, making it unlawful to "sell or offer 
for sale within the corporate limits of this city either fruits 
or berries in boxes of less capacity than one quart, dry measure, 
of the standard fixed by the commonwealth of Pennsylvania." 
Any person violating this ordinance is thereby made subject 
"to a fine of not exceeding one hundred dollars, and in default 
of the payment thereof, shall be committed to the jail of Dau- 
phin county for a period not exceeding thirty days." 

On July 3rd, 1909, complaint was made before Alderman 
Caveny against Henry Edmon, charging him with having sold 
peaches and berries in boxes of less capacity than one quart in 
violation of the aforesaid ordinance. At the hearing on July 
loth, 1909, defendant was convicted of the offense charged 
and the alderman sentenced him to pay a fine of five d<^lars and 
costs. 

On allowance by this court, an appeal from this conviction 
and sentence was taken by the defendant, and the matter is 
now before us for determination. 

At the hearing in this court, the defendant admitted the 
selling of peaches and berries in pint boxes, and the city of 
Harrisburg, by its solicitor, offered testimony as to the con- 
ditions which led to the passage of the ordinance as also in 
regard to the effect of the operation of the ordinance. The 
single question for decisimi is the validity of the ordinance 
just referred to. 
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The power of the city of Harrisburg to enact legislation 
of this character will be found in Clauses XXXI and XLVI 
of section 2, Article V of the Act of May 23, 1889, P. L. 286. 

Clause XXXI gives authority "to regulate the weighing 
and measuring of every commodity sold in the cities, in all 
cases not otherwise provided by law." 

Clause XLVI permits cities "to make all such ordinances 

* * • * not inconsistent with the constitution and laws 
of this commonwealth, as may be expedient or necessary for 

* * * * the maintenance of the peace, good government 
and welfare of the city, its trade, commerce and manufactures." 

The legislature has thus given to the plaintiff very large 
authority to enact ordinances and the courts cannot interfere 
with the legislative discretion vested in the municipality, unless 
it clearly appears that there has been an undoubted violation 
of municipal authority. 

The ordinance here in question is manifestly not an at- 
tempt "to regulate the weighing and measuring of commodi- 
ties sold," and we do not understand that it is contended that 
it is authorized by Clause XXXI above referred to. It is sug- 
gested, however, that Clause XLVI, permitting "all such ordi- 
nances as may be expedient or necessary for the maintenance 
of the peace, good government and welfare of the city, etc.," 
is sufficient to warrant this municipal legislation. 

This clause is practically as broad as the police power 
of the state, and authorizes such legislation as in the opinion of 
councils is necessary for the good government and welfare of 
the city. 

The police power is a very broad one, and its exercise is 
absolutely necessary for the public welfare. The legislation, 
however, in the exercise of the police power must be uniform 
upon the same class of subjects and must in every instance be 
reasonable. Unreasonableness is one of the inherent limita- 
tions of the police power. 

"A statute or a regulation provided for therein is fre- 
quently valid or the reverse according as the facts may be 
whether it is a reasonable or unreasonable exercise of legisla- 
tive power over the subject matter involved, and in many 
cases questicms of degree are the controlling ones by which to 
determine the validity or the reverse of legislative action." 
Freund, on Police Power, section 63, 

"A by-law (or ordinance) must be reasonable and for the 
common benefit, it must not be in restraint of trade, nor ought 
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it to impose a burden without an apparent benefit. " Phila. 
vs. Gas Co., 12 Pa. 318-323, 

The ordinance in question gives no information as to the 
purpose of the municipal legislature in passing it. It simply 
enacts a prohibition against selling or offering for sale within 
the corporate limits either fruits or berries in boxes of less 
capacity than one quart, dry measure, of the standard fixed 
by the laws of the commonwealth of Pennsylvania. What 
good reason can there be for prohibiting the sale of fruits or 
berries in boxes containing less quantities than one quart, tiry 
measure? The ordinance recognizes sales in boxes as proper 
and usual. Why should the use of a box containing one pint, 
dry measure, be prohibited? No benefit to the pubhc is ai, 
parent, or has been suggested. The vendor of these commodi- 
ties has the right to dispose thereof in such quantities as his 
patrons may desire, and to prohibit him from selling in boxes 
in less quantities than one quart is apparently an invasion of 
his undoubted right. Persons desiring these commodities have 
the right to purchase in such quantities as they may desire, and 
there is no apparent reason for the limitation of this right. It 
is important that fraud and deception in the sale of fruit and 
berries should be prohibited and punished, but the councils 
have not in this instance indicated that any such purpose was 
intended by the present measure. The language of the ordi- 
nance indicates that it was intended to fix the minimum quan- 
tity in which fruits and berries should be sold in boxes. If 
the councils had ordained that fruits and berries should he sold 
by dry measure and in containers having marked thereon the 
quantity contained therein and punished the false marking of 
any such container, it would have tended to prevent the fraud 
and deception which is perhaps at times practiced upon the 
public. 

This ordinance, however, contains no such provision. It 
apparently undertakes to prevent the sale of fruit and berries 
in boxes in less quantities than one quart. Is this a reason- 
able and proper restraint ? It is well settled that the restriction 
sought to be made by the exercise of the pohce power must be 
reasonable in protecting the lives, health, comfort and prop- 
erty of the citizens. Dillon Municipal Corporations, 3rd Ed., 
sections 319-320. 

In City of Buffalo vs. Collins Baking Co., 39 Appellate 
Division Supreme Court, N. Y. 432, an ordinance prohibiting 
the sale of bread except in loaves weighing not less than one 
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and one-half pounds was considered. At page 434, the fol- 
lowing language is used : 

"Under the pretense of prescribing a pohce regulation 
the state cannot be permitted to encroach upon any of the just 
rights of the citizens which the constitution intended to secure 
against abridgement. The difficulty is in a particular case 
to determine where the ordinance in the restraint of trade tran- 
scends the power of the legislative body by its infringement 
Lipon the rights of the individual. If the piirpose to be ob- 
tained is for the public health or comfort or the public weal 
generally, then the rights of the individual must yield to the 
common good. In this case no good to the public is apparent. 
Bread of the same composition weighing one pound is equally 
wholesole as a loaf half a pound larger. There is no advantage 
to the public on tlie score of economy as the price is ratably the 
same. There is no pretense of any attempt to cheat in the 
weight and no question of inspection is involved. There is a 
demand for loaves of bread of one pound weight. The sales 
of this size made by defendant have averaged about two hun- 
dred loaves each day. It is therefore engaged in a proper 
business, supplying the needs of the people daily at a con- 
fessedly moderate charge and without any criticism as to the 
quahty of the food furnished. There is no necessity for the 
common council to prohibit it from carrying on this trade ; its 
endeavor to do so is an unreasonable proscription of a legiti- 
mate calling. Enforcement of the ordinance will tend to lessen 
the value of the property invested in the enterprise, to diminish 
the number of its employes and to decrease its sale and with no 
benefit accruing to the people of the city of Buffalo." 

Testimony taken in the present case shows that there is 
large demand for the purchase of fruit and berries in boxes 
in less quantities than one quart, and that the prohibition con- 
tained in this ordinance has injuriously affected the trade of 
dealers in these commodities. 

In Article III, section 7 of the constitution, it is provi'led 
that "the general assembly shall not pass any local or special 
law, regulating labor, trade, mining or manufacturing." 

"The councils cannot lawfully legislate in a way in which 
the general assembly is forbidden to legislate." Norristown vs. 
Railway Co., 148 Pa. 93. 

This ordinance apparentaly undertakes to regulate trade 
in fruit and berries. The ordinance imposes upon the trader 
in fruits and berries a burden not imposed upon traders in 
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other like articles, usually sold by dry measure. In addition to 
undertaking locally to regulate the trade in berries, it does not 
uniformly operate upon all dealers in like commodities. 

As already stated, this ordinance does not indicate the 
purpose for which it was passed, except so far as the same may 
be gathered from its language. This is very meagre, and the 
purpose is left in doubt. It is quite likely that the ordinance 
does not satisfy the probable purpose for which it was enacted. 
The ordinance does not appear in anj way to advance the 
public interests or to properly protect from deception and 
fraud. If it does not relate to or promote the comfort, safety 
or welfare of the community, it is invahd. Potter's Dwarris on 
Statutes, 458. 

We, therefore, conclude that the ordinance as passed and 
approved is beyond the limits of the authority conferred upon 
the municipal legislature, and that it is null and void. We ac- 
cordingly sustain the appeal in this case and vacate and set 
aside the judgment entered by the aderman against the ap- 
pellant at the costs of the appellee. 



Commonwealth of Pennsylvania, Ex Rel. John Fox 
Weiss, District Attorney of Daui-him County, vs. 
Warren Shaffer, Building Inspector of the City of 
Harrisbubg, Pa. 

Cities — Ordinances — Building Inspector — Discretion of. 
Where an ordinance empowers a building inspector in a city of the 
third class to vary or modify its provisions where there are practical 
difficulties in the way carrying out its strict letter, his discretion can- 
not be controlled so long as the same is fairly and properly exercised, 
nor until it clearly appears that the same has been itianifestly abused. 

Petition for mandamus. 
C. P. Dauphin County, No. 312, Marcii Term, 1910. 

John B. Fox and John R. Geyer for plaintiff. 
B. B. Beidleman, C. H. Backenstoe, and Chas. H. Bergner 
for defendant. 

McCabrell, J., July 14, 1910. 

In his petition the district attorney alleges that the build- 
ing inspector of the city of Harrisburg. by reason of an un- 
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warranted abuse of the discretion vested in him, has neglected 
and refused to give notice to the city solicitor that the A. C. 
Young Amusement Company in the alteration and remodeling 
of the auditorium on the second floor of the building owneil 
by the Chestnut Street Market Company at the southeast 
corner of Chestnut and Court streets in this city, is violating 
and will violate the ordinance of the city, approved February 
27, T904, regulating such alteration and remodeling. The 
particular matters with respect to which it is alleged that the 
building inspector thus refuses and neglects to give notice to 
the city solicitor are that the auditorium is on the second floor 
of the building, that it is approached by steps and risers in- 
stead of an incline; that the steps are wood instead of iron or 
fire-proof material and are not encased in partitions of iron 
or fire-proof material. The balcony in the said room or au- 
ditorium is not constructed of iron throughout or of fire-proof 
material; that the walls separating the stage are not of the 
required construction ; that the seats of the first floor are placed 
on a wooden floor without concrete foundation and that a 
superstructure has been built on the main floor highly inflam- 
mable in construction and material and in many other ways is 
in violation of said ordinance. 

The answer to the writ of alternative mandamus issued 
upon this petition denies that the changes proposed to be made 
by the A, C. Young Amusement Company in the building of 
the Chestnut Street Market Company are in violation either 
of the ordinance of January 26th, 1895, or of the ordinance of 
February 27, 1904. 

It further alleges that the Chestnut Street Market Com- 
pany building was erected many years prior to the passage of 
the ordinance of February 27, 1904, and when erected a room 
or hall intended for public entertainments and amusements was 
constructed on the second floor thereof with a balcony at one 
end, a stage at the other and with moveable chairs for seating 
the audience. It was also provided with necessary retiring 
and dressing rooms. 

It further alleges that on September 11, 1907, this hall 
was enlarged so as to accommodate public entertainments and 
amusements therein and the same was provided with moveable 
seats and exits were arranged from each corner of the hall 
to the public streets, so that the hall could be speedily emptied, 
and that this enlargement was constructed under a permit from 
the city of Harrisburg, issued in compliance with the ordi- 
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nance of February 27, 190:1, and that said enlarged hall had 
been used from that time to the present as a place of public 
gatherings, pubhc entertainments and amusements. 

The answer further states that about December i, 1909, 
the A..C. Young Amusement Company filed with the respond- 
ent, the building inspector, plans for an alteration in said hall 
or room, consisting of placing a sloping floor on the existing 
floor of said hall and placing on said sloping floor permanent 
opera chairs, the erection of four dressing rooms above the 
rooms then in position and making an enlarged permanent 
stage instead of the existing stage with a moveable addition 
thereto. The alterations further provided for straightening 
the main entrance stairway on Chestnut street, removing the 
turns therefrom and substituting flat platforms and landings. 
It is alleged that the plans then submitted were accompanied 
by specifications of a general nature, and that subsequently 
about February 10, 1910, the respondent, the building in- 
spector, asked for plans and specifications, when it was dis- 
covered that the original plans and brief specifications origin- 
ally filed had been lost or mislaid. Satisfactory plans and 
specifications were submitted and a permit was issued February 
10, 1910, the applicant, the A. C. Young Amusement Company, 
promising to file more detailed specifications. 

The answer further states that when the work was about 
completed the respondent, as building inspector, made a care- 
ful inspection 'of the work and informed the A. C. Young 
Amusement Company that the hall should not be opened to 
the public until the building inspector should approve in writ- 
ing the changes made. Subsequently, about March 7, 1910, 
the A. C. Young Amusement Company filed with the respond- 
ent, the building inspector, copy of the plans originally sub- 
mitted December, 1909, with detailed specifications and an 
application in writing setting forth that there were practical 
difficulties in the way of carrying out the strict letter of the 
, ordinance and asking that the plans and specifications as pre- 
sented be approved, so that the spirit of the law should be 
observed, pubic safety secured and substantial justice done. 
The respondent as building inspector being of the opinion after 
his inspection of the work and alterations and from examina- 
tion of the plans, specifications and application aforesaid that 
the alteration would be within the spirit of the ordinance, and 
having directed that the application should be filed in his office, 
issued a permit to the A. C, Young Amusement Company for 



by Google 



i«6 DAUPHIN COUNTY REPORTS. Vol. 13 

Commonwealth vs. Shaffer, 
work to be done in accordance with the plans and specifica- 
tions filed. Copies of the plans, specifications and permit are 
attached to the answer. 

The respondent claims that under the provisions of the 
thirty-third section of the ordinance of February 27, 1904, 
he is vested with discretion to vary or modify the provisions 
of said ordinance, and that being of opinion that the provisions 
of the ordinance have not been materially vicJated in the re- 
modehng and alteration of the hall or room referred to in the 
petition, and that there has been no material violation of the 
specifications or plans submitted to him, and that the design 
and workmanship for and in the said alteration is good and 
amply strong to carry any audience, the aisles are wide and the 
exits and fire escapes dmple, he has not been of the opinion 
that any report should be made to the city solicitor that the 
aforesaid ordinance had been violated in any particular. 

The thirty-third section of the ordinance in question, pro- 
vides as follows : 

"Section 33. The building inspector shall have 
power (except as herein otherwise provided) to pass 
upon any question relative to the mode, manner of 
construction or materials to be used in the erection 
or alteration of any building or other structure pro- 
vided for in this ordinance, to make the same to con- 
form to the true intent and meaning of the several 
provisions of this ordinance. He shall also have 
power to vary or modify the provision of this ordi- 
nance upon application to him therefor in writing 
by an owner of such building or structure, or his rep- 
resentative, where there are practical difficulties in 
the way of carrying out the strict letter of this ordi- 
nance, so that the spirit of the law shall be observed, 
the public safety secured and substantial justice done, 
but no deviation shall be permitted unless a record of 
the same shall be kept by him, the said building in- 
spector, and a certificate be first issued to the party 
applying for the same," 

This section undoubtedly vests in the respondent, who is 
the building inspector of the city, a very wide discretion. 
The alterations which he has permitted to be made and which 
have been approved by him and plans and specifications for 
which are in his office, have been made in a hall or room used 
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for many years for public entertainments and amusements prior 
to the passage of the ordinance in question, and the building 
inspector seems to be clothed with undoubted discretion to vary 
the provisions of the ordinance where there are practical diffi- 
culties in the way of carrying out its strict letter, provided that 
the spirit of the ordinance be observed and the public safety 
secured and substantial justice done. This the respondent 
avers in his answer has been accomplished by the alterations 
which he has permitted to be made and by the plans and speci- 
fications which have been approved and remain on file in his 
office. No replication has been filed to the answer and no 
testimony offered to disprove its allegations. For the present 
we must consider these allegations as true. The hall or room 
in question here was on the second floor of the building when 
originally constructed, and when enlarged and improved in 
1907, with the approval of the then building inspector. That 
there are practical difficulties in the way of now so altering 
said room or hall as to make it comply in all particulars with 
the provisions of the thirty-first section of the ordinance must 
be conceded. The hall or room cannot now be placed on the first 
floor of the building, and access thereto by inclines instead of 
stairs, secured without an entire reconstruction, or new con- 
struction of the building. A wall between auditorium and 
stage cannot now be constructed without radical changes in 
the first floor of the building, and a concrete foundation for 
the chairs in this hall or room cannot be secured without an 
entire change in the second floor construction which has al- 
ready in 1907 been approved by the representative of the city. 
No changes are now made in the balcony and the present com- 
plaint as to the structure of the balcony cannot now be consid- 
ered. Upon the facts as they now appear, in view of the 
wide and as we may say almost unlimited discretion conferred 
by the ordinance, we are not prepared to say that the respond- 
ent has not acted in good faith. His duty is most important, 
and his responsibility exceedingly great. The ordinance em- 
powers him alone to enforce its provisions, and upon his fi- 
delity the public safety depends. He cannot be too careful in 
the exercise of the wide discretion which has been vested in 
him. He has no right to subject the public to any risk which 
prudence and foresight can avoid. We cannot assume, in the 
absence of proof to the contrary, that he has not acted in good 
faith in this instance. He asserts that the alterations he has 
permitted and approved observe the spirit of the ordinance, 
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secure the public safety and do substantial justice. The re- 
sponsibility is his. His discretion cannot be controlled so long 
as the same is fairly and properly exercised, nor until it clearly 
appears that the same has been manifestly abused. Nothing 
appears upon the record to indicate a manifest abuse of the 
discretion which is clearly vested in the building inspector by 
the terms of the ordinance, and we are therefore constrained 
to vacate the writ of alternative mandamus heretofore issued 
and to dismiss the petition therefore at the cost of the pe- 
titioner. 



Russell McElwee vs. Aug. Lutz. 
Justices of the Peace — Judgments — Certiorari. 
A judgment entered by a justice of the peace for direct and conse- 
quential injuries will be reversed on cerliorai. The court has no pow- 
er to divide the judgments so as to affirm that part which is well 
founded and set aside that portion which is coram non j'udice. 

Certiorari. C. P. Dauphin County, No. 142, September 
Term, 1909. 

Robert Stucker, for plaintiff. 
Harvey B. Knupp, for defendant. 
KuNKEL, P. J,, May iz, 1910. 

It does not appear from the transcript in this case, nor 
otherwise, whether the plaintiff's claim is suable in trespass 
vi et armis, or in trespass on the case. The jurisdiction of the 
justice is, therefore, left in uncertainty. It does appear, how- 
ever, that claim was made and judgment was rendered for 
consequential as well as direct or immediate injuries. Such 
judgment cannot be sustained. The court, even if it was ad- 
vised as to the circumstances of the case sufficiently to de- 
termine the nature of the action and to declare the jurisdiction 
of the justice, has no power to divide the judgment so as to 
affirm the portion of the claim which is well founded and set 
aside that portion which is coram non judice. The judgment 
must be treated as an entirety: Grosky v, Wright, 2 Kulp, 415; 
Gingrich v. Sheaffer, 16 Sup. Ct. 299. For the reasons stated 
the judgment of the justice cannot stand. As what we have 
said disposes of the case, it is unnecessary to consider the 
other exceptions. The judgment is reversed. 
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Commonwealth of Pennsylvania vs. Aaron D. Klugh. 

Criminal law — Embracery — Evidence. 

Defendant was charged with having attempted to influence grand 
jurors to ignore bills against a tenant charged with keeping a bawdy 
house. Evidence was admitted showing intimacy between defendant 
and the owner of the house. Held, that the evidence was property 
submitted to the jury as showing the interest of the defendant in the 
disposition of the case then pending and as corroborative of the testi- 
mony of the jurors that he had attempted to bias their minds in respect 

Motion for 3 New Trial and in Arrest of Judgment. 
Q. S. Dauphin County, Nos. 15 and 16, June Sessions, 1910. 

John Fox Weiss, district attorney, for commonwealth. 

E. E. Beidleman and iV. K. Meyers, for defendant. 

KuNKEL, P. J., September 22, 1910. 

We have carefully considered the reasons assigned in 
support of this motion and find none which would justify 
us in disturbing the verdict. The case was fairly tried ; the 
evidence was fully and impartially weighed by the jury, and 
the conclusion it reached was amply supported by the proofs. 

The evidence of intimacy or friendliness between the de- 
fendant and the owner of the house, which it was charged was 
kept and maintained as a bawdy house by the tenant, was, we 
think, entirely proper for the consideration of the jury as 
showing the interest of the defendant in the disposition of the 
case then pending against the tenant and as corroborative of 
the testimony of the jurors that the defendant had attempted 
to bias their minds and judgments in respect thereto. 

The motion is overruled and the defendant is directed to 
appear before the court for sentence on Monday, the 26th 
day of September, A. D. 1910, at ten o'clock A. M, 
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George E. Etteh vs. Robert McAfee, Secretary of the 
Commonwealth, Isaac S. Hoffman, et al., Commis- 
siONERS'OF Dauphin County, et al. 

State treasurer — Election of — Constitutional amendvients of 
November 2, 1909, 

Under the constitution as amended November 2, igog, an election 
for state treasurer can be lawfully held at the general election in No- 
vember, 1910, 

Bill to restrain the secretary of the commonwealth from 
certifying to the county commissioners the name of any nomi- 
nee for state treasurer to be voted for at November election, 
1910. C. P. Dauphin County, No. 455 Equity Docket. 

Simpson & Brown, for plaintiff. 

ffttt. H. Middlelon, M. Hampton Todd, attorney general, 
/. E. B. Cunningham, deputy attorney general, and Wm. M. 
Hargest, assistant deputy attorney general, for defendants. 

KuNKEL, P. J., and McCarrell, J., October 3, 1910. 

This is a taxpayer's bill to restrain the secretary of the 
commonwealth from certifying to the county commissioners 
the name of any nominee for state treasurer, to be voted for at 
the general election on November 8th, 1910, and to restrain 
the county commissioners and sheriff from printing the name 
of any such nominee upon the official ballot for said election, 
or making proclamation for the election of a state treasurer 
thereat. 

The bill avers that no election for state treasurer can be 
lawfully held prior to the general election in 1912, and that 
any expenditure of public money for such election in 1910 is 
unlawful and should be restrained. 

The defendants have demurred, and thus is raised the 
single question of law : Can an election for state treasurer 
be lawfully held at the general election in November of the 
present year ? 

The facts are undisputed. The term of John O. Sheatz 
as state treasurer ended May 2, 1910. Jeremiah A. Stober 
had been elected as state treasurer on November 2, 1909, for 
the constitutional term beginning May 2, 1910. Stober died 
January 11, 1910, before he could have qualified and before 
the be^nning of the term for which he had been elected. The 
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George E. Etter vs. Robert McAfee, 
governor thereupon on April ii, 1910, appointed and commis- 
sioned Charles Frederick Wright as state treasurer, to have 
and to hold the said office from the first Monday of May, 
1910, iintil the first Monday of May following the next general 
election day appropriate for filling said office. The supreme 
court having decided, in Commonwealth ex rel. v. Sheatz, 
228 Pa. 301, that Wright was properly appointed by the 
governor to fill a vacancy, Wright assumed and is now dis- 
charging the duties of the office of state treasurer, to which he 
was appointed and for which he qualified. He is entitled to 
hold the office until the first Monday in May following the 
next general election day appropriate for filling the office of 
state treasurer. Is that election day the November election, 
1910? The question is a most important one, and its proper 
solution depends upon the various constitutional provisions 
relative to the general election, the term of office of the state 
treasurer, and the filling of vacancies in said office by the 
governor of the commonwealth. 

Until the adoption of the amendment to Article VIII, 
section 2 of the constitution on November 2, 1909, a general 
election was held annually in the commonwealth on the Tues- 
day next following the first Monday of November. The 
amendment of this section declared that "the general election 
shall be held bi-anntially on the Tuesday next following the 
first Monday in November in each even numbered year." By 
the amendment of section 3 of the same article, adopted at the 
same time, the annual February election is abolished, and a 
municipal election day is established for the Tuesday next 
following the first Monday of November in each odd num- 
bered year. 

By Article IV, "section 8 of the constitution, as amended, 
it is provided that the governor "shall have power to fill any 
vacancy that may happen during the recess of the senate in 
the office of auditor general, state treasurer, secretary of 
internal aiTairs or superintendent of public instruction, in a 
judicial office, or in any other elective office which he is or 
may be authorized to fill; if the vacancy shall happen during 
the session of the senate, the governor shall nominate to the 
senate before their final adjournment a proper person to fill 
said vacancy ; but in any such case of vacancy in an elective of- 
fice, a person shall be chosen to said office on the next election 
day appropriate to said office according to the provisions of 
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George E. Etter vs. Robert McAfee. 
this constitution, unless the vacancy shall happen within two 
calendar months immediately preceding such election day, in 
which case the election for said office shall be held on the 
second succeeding election day appropriate for such office." 

Also Article IV, section 21, relative to the term of state 
treasurer and auditor general has been amended, so as to read 
as follows, viz : 

"Section 21. The term of the secretary of in- 
ternal affairs, the auditor general and the state treas- 
urer shall each be four years ; and they shall be 
chosen by the qualified electors of the state at gen- 
eral elections, but a state treasurer elected in the year 
1909 shall, serve for three years, and his successors 
shall be elected at the general election in the year 
1912, and in every fourth year thereafter." 

The plaintiff contends that section 21 of Article IV of the 
constitution requires the election of the successor of the state 
treasurer, who was elected in the year 1909, to be held in the 
year 1912, and not before that time, and the election of the 
successive state treasurers in every fourth year thereafter. In 
other words, he contends that the section directs that the state 
treasurer shall be elected at the general election in 1912, 1916, 
1920, and so on every fourth year and at no other time. If 
this be the proper construction of section 21, then it is in 
conflict with section 8 of the same article, which authorizes 
the governor to fill vacancies occurring in the office of state 
treasurer, and directs that a person shall be chosen to the 
office on the next election day appropriate to such office accord- 
ing to the provisions of the constitution. The conflict of those 
two sections we think is more apparent than real, and under 
the rules of construction it is our duty to reconcile them if it 
be possible so as to give to each its intended effect. This, we 
think, can be done. The rules by which we are to be governed 
are clearly and succintly stated in Endlich on Statutes, section 
515, as follows: 

"A construction which raises a conflict between 
parts of a constitution is inadmissible, when, by any 
reasonable interpretation, they may be made to har- 
monize ; and equally inadmissible is a construction 
which would nullify or disregard any portion, any 
provision, clause, or word in the instrument. One 
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George £. Etter vs. Robert McAfee, 
part may qualify another so as to restrict its opera- 
^n, or apply it otherwise than the natural construc- 
tion would require if it stood by itself; but one part 
is not to be allowed to defeat wiother, if by any rea- 
sQnable construction the two can be nude to stand to- 
gether. 

It will be observed that the subjects of these sections are 
entirely distinct. The subject of section 8 of Article IV is 
that of filling vacancies by the governor and by the electors. 
The subject of section 21 is that of the duration of the term 
of the several officers named therein, the latter section equal- 
izing the terms of office of the secretary of internal affairs, of 
the auditor general and of the state treasurer, and making the 
term of each four years. It is niani^est that the provision ex- 
tending the term of the state treasurer elected in the year 1909 
was added for the purpose of making the election of a successor 
fall in an even numbered year in conforniity with the amended 
section 2^ of Article VIII of the constitution. The fact evi- 
dently was recognized that at the time the amendment pro- 
viding for t|ie election for state offices in even numbered years 
would be operative, the two year term of office of the state 
treasurer, who would be elected in 1909 would expire, with the 
result that there would be an interregnum unless provided 
against before his successor could be elected in an even num- 
bered year. The, term of such state treasurer therefore was 
extended to three years, and the election of hi? successor made 
to take place in 1912, thus avoiding an interregnum in 1911, 
which would have occurred had the extension of his term not 
been made. It may well be that in order to emphasize the fact 
t^t the terms of those who would follow after him in the 
successive expiration of the terms should be four years, if 
they should serve therein for a full term^ and a guard against 
any misapprehension as to the duration of their terms, the 
expression "and in every fourth year tl>ereafter," was used. 
The provision for an electipn of the successors every fourth 
year thereafter is fairly open to the interpretation of being 
but. another way of declaring the term to be four years, as 
fixed in the first part-of th? section. There is no provision in 
the. section for the exigency of a vacancy in office for, as is 
manifest, the langui^e employed therein is used in contempla- 
tion of a full service by the state treasurer elected in 1909 
for three years and by his successors during the four year 
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term. By the construction thus suggested, the seeming mnflict 
between the two sections 8 and 21 of Article IV is Recon- 
ciled. Each is limited to the specific subject to which it relates, 
and each is permitted to have its apparent purpose and effect. 

The vacancy caused by the death of the treasurer elected 
in 1909 is to be filled by the electors according to the terms 
of section 8 of Article IV, on the next election day appro- 
priate to the office of state treasurer, according to the provisions 
of the constitution. As we have seen, the election appropriate 
for such office must be held in an even numbered year, and the 
next election day in that even numbered year after the occur- 
rence of the vacancy is the Tuesday following the first Monday 
of November of the present year. 

The view which we have taken is in consonance with the 
enlarged rights of the electors to elect a successor to the 
governor's appointee contained in the further amendment 
of section 8, Article IV, by which they are afforded an 
earlier opportunity to exercise their choice for the vacancy 
than was given by the original section. Moreover, it 
is quite evident that the general purpose of the amendments 
adopted in the year 1909 was the abolition of the so-called 
February or spring election, and the establishment of the elec- 
tion for state offices in even numbered years, and for municipal 
offices in odd numbered years. The amendments carrying out 
that purpose are the principal ones, and the others are but 
subsidiary, having been made necessary by such change. We 
see no reason why section 21 of Article IV should receive a 
construction beyond that which is necessary to aid in ac- 
complishing the general purpose. To construe it literally, 
which we must do if we would affirm the contention of the 
plaintiff, would bring it in conflict with and would nullify an- 
other part of the same instrument in which it is found. The 
rule of sound construction forbids such a result. We are, 
therefore, of opinion that the election to fill the office of state 
treasurer should take place the next November election, to 
wit : on the Tuesday following the first Monday of November, 
1910. 

The prayer to restrain the defendants, the public officers, 
from doing such acts as the law severally requires of them in 
the holding of an election for state treasurer on that day must 
be refused. The demurrer is sustained and the bill is dismissed 
at the cost of the plaintiff. 
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In the Matter of the Objections to the Nomination 
Papers of John J. Murphy as the Candidate of Key- 
stone Party for Senator in the Eighth Senatorial 
District of Pennsylvania, 

Nomination of candidates — Use of party name — Act of July 
9. 1879- 
Under the proviso to section 3 of the Act of July 9, 1897, P. L. 223, 
the exclusive r^ht to use a party name acquired by compliance with the 
proviso is general and absolute for the election for which the nomina- 
tions are made, as distinguished from any subsequent election. 

Objections to nomination paper. C. P. Dauphin County, 
No. 646, September Term, 1910. 

James A. Stranakan, George Wentworth Carr and Henry 
Budd, for objections. 

John B. Fox &■ John R. Geyer, contra. 

KunkEl, p. J., October 4, 1910. 

The objectors to this nomination paper dispute the right 
of the signers thereof to use the name of Keystone Party 
to desigTiate their policy. It appears that five of the ob- 
jectors exercising the privilege granted by the proviso to the 
first section of the Act of July 9, 1897, P. L. 223, secured the 
right to the use of such name or political appellation by filing 
with the prothonotary of Dauphin county an affidavit setting 
forth that they had adopted the appellation of Keystone party 
for and in behalf of a body of electors, which assembled in 
Philadelphia on July 28, 1910, and which selected certain 
nominees for the offices of governor, lieutenant governor, 
state treasurer and secretary of internal affairs, and that the 
certificate from the prothonotary of Dauphin county, setting 
forth the adoption of such name, was filed with the secretary 
of the commonwealth or in the county of Dauphin, where the 
nomination papers of the candidates thus selected are to be 
filed. They therefore claim that the political body of which 
they are members and in whose behalf they adopted the name 
of Keystone party has the exclusive right to use such name 
for the election to be held the Tuesday next after the first 
Monday in the coming November, for which election their 
nominations are made. 
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Nomination Papers of John J. Murphy. 
The cpntrpversy. therefore turns dpon the construction of 
tlie proviso referred to. The language of the proviso is as 
follows : 

"Proi'ided, That if five of the electors com- 
posing any political body making a nomination by 
t^ornination papers shall file with the prothonotary of 
the county in which the nomination paper or papers 
are to be filed an affidavit setting forth that they 
have adopted a certain political appellation to desig- 
nate their policy, subject to the limitations of this 
act regarding the selection of names, that thereafter 
such political body shall have the exclusive right to 
usp the said name or appellation for the election for 
which such nomination or nominations are made, 
provided that a certificate from the prothonotary 
setting forth such a compliance with the act be filed 
with the nomination papers filed by such political 
body." 

It is contended on the part of those who have filed the 
nomination papers objected to that the proviso did not give 
to the objectors or to the political body in whose behalf they 
acted the exclusive right to use the name in question,, ex- 
cept for such nominations as they, the objectors, are qualified 
to make or to vote for. It appears that none of the objectors 
save one is a qualified elector of the district from which the 
present nomination paper comes or for, which it purports to 
make a nomination. It does not appear that the signers of the 
nomination paper have taken the steps provided in the proviso 
tp secure the use of the name Keystone party. The question 
thus presented is that of the extent of the exclusive right to 
use the name by those who have complied with the provisions 
of the act. The question seems to be a contradiction in terms, 
for. if the exclusive right is given to them and there is no 
imitation of such right in the proviso, it would follow that 
all other political bodies or groups of citizens are excluded 
from the use of the name. An examination of the proviso 
discloses no limitation upon such right. It declares "that 
hereafter such political body (meaning the body which has 
filed the affidavit adopting a name or political appellation 
as provided therein) shall have th^ exclusive right to use the 
said name or appellation for the election for which such nomi- 
nation or nominations are made." There, is notly^ig in the 
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Nomination Papers of John J. Murphy, 
proviso which would justify a construction restricting the 
right to the use of the name merely for the nominees named, 
or merely to the district for which they may be nominated. 
If such restriction had been intended, it is reasonable to as- 
sume that the intention would have been plainly declared. 
The language of the proviso is not the exclusive right to use 
the name for the nominees named, nor for the nomination or 
nominations made, nor for the district for which the nomi- 
nations are made, but "for the election for which such nomi- 
nation or nominations are made," clearly indicating that the 
exclusive right to use the name is general and absolute for 
the election for which the nominations are made as dis- 
tinguished from any subsequent election. The exclusive right, 
we are therefore of opinion, is granted for the election or at 
the election, that is, the election at which the nominations are 
to be voted for. 

But it is suggested that the five electors who have adopted 
the name must be electors of the district for which the 
nnominatton is made or must be signers of the nomi- 
nation paper in which the name is used. What we have said 
respecting the exclusiveness of the right is equally applicable 
to this contention. If electors of the district were intended, 
or if the signers of the paper were intended, appropriate lan- 
guage would have been employed. Instead of the electors of 
the district or signers of the papers, the proviso declares, 
"That if five of the electors composing any political body 
making a nomination by nomination papers shall file an affi- 
davite, such political party shall have the exclusive right," 
etc. We are not at liberty to qualify the act in this particular. 
In the body of the section where the number of electors mak- 
ing a nomination by nomination papers is prescribed, the 
number is required to be composed of qualified electors of the 
state or of the electoral district or division, as the case may 
be, and the affiants are required to be signers of the paper. 
It would appear therefore that when it is intended that the 
electors should be from the state or from the electoral division 
and should be signers of the nomination paper, it is expressly 
so declared by the terms of the act. The omission to qualify 
the word "electors" in the proviso it may be inferred was 
advisedly made. To qualify it by construction would receive 
no warrant from the context, but on the contrary Tould be 
in face of the reasonable inferences to be drawn therefrom. 
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It may be proper at this time to call attention to the con- 
fusion which would arise if we were to authorize the use of 
the name Keystone party by the signers of this paper at this 
election. The political body of which the objectors are mem- 
bers and for which this name was secured have adopted cer- 
tain rules for their government and regulation, under which 
they have made a nomination by nomination papers for the 
same office in the same district for which the present papers 
have been filed. To permit both these nominations to stand 
would result in the printing on the official ballot of both 
names as candidates for the same office in the same electoral 
division, and thus in depriving the electors of the division of 
the rights secured to them by section 2 of the Act of April 
29. 1903. P- L. 339, to vote for all the candidates named by 
a group of citizens by marking in the square at the right of the 
political appellation. With two candidates on the ballot for 
the same office by the same political appellation, a mark in 
the square would be a vote for both and the vote for neither 
could be counted. We suggest this as another reason why no 
limitation is placed by the language of the proviso upon the 
exclusive right to use the name which has been adopted. We 
cannot conclude that the legislature intended such a result. 

For the considerations thus hastily stated, we are of the 
opinion that the signers of the nomination paper before us 
have no right, against the objection of those who have adopted 
the name under the proviso of the act, to use the appellation 
or name Keystone party to represent their policy. 

The nomination paper is, therefore, declared defective 
and the signers thereof are allowed ten days within which to 
amend in the particular indicated, otherwise the nomination 
paper will be declared void, and the prothonotary is directed 
to certify this judgment to the secretary of the commonwealth. 
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Payment for Animals Inspected and Condemned by the 
State Live Stock Sanitary Board. 

Payment for condemned animals — Acts of Marc 
and March 30, 1905. 

Hogs which have been slaughtered for food purposes 
spected and condemned, according to the Act of 1903, an 
for at the appraisement made under that act, which shall 
Rve cents per pound, nor twenty-five dollars (or the entirt 

Attorney General's Department, Opinion to S 
land. Secretary State Live Stock Sanitary Board. 

Hargest, Assistant Deputy Attorney General, 
1910. 

Your letter of April 6, 1910, is at hand. 

You request an opinion as to whether the state 
sanitary board, upon proper certificates being filed 
prove for payment vouchers in sums not exceedir 
five dollars, or five cents per ptmnd, for the entirt 
of hogs slaughtered for food purposes and conden: 
the act approved March 25, 1903, P. L. 60, or w 
board is limited to ten dollars in payment for such 

You cite the Act of March 30, 1905, P. L. 78, 
given rise to the question of the limitation of ti 
The Act of 1903 provides for the inspection and 
of the carcass and meat of an animal -arkich has i 
for food and which has been found to be infected 1 
culosis, or with a disease resembling tuberculosis. 

The Act of 1905 is intended to prevent the 
dangerous, contagious or infectious diseases amonf 
animals, and provides for the killing of animals all 
various diseases and the appraisement and paymer 
amounts, which in case of sheep or pigs, is ten dol 

The two acts are different and of different 
The one prevents the eating as food of animals aire 
found to be infected with tuberculosis. The othe 
for the killing of animals affected with any one of 
of diseases. If the hog has been killed and the 
destroyed because it is infected with tuberculosis, 
disease resembling tuberculosis, it is to be paid for 
to section 3 of the Act of 1903 ; that is to say, at t 
not exceeding five cents per pound, nor twenty-f 
for the entire carcass. 
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If the hc^ must be killed and the carcass destroyed be- 
cause it is {ound to be affected with any of the diseases de- 
scribed in the first section of the Act of 1905, then it is to be 
paid for according to the fifth section of that act, to wit, ten 
dollars. 

I, therefore, advise you that hogs which have been slaugh- 
tered for food purposes and are inspected and condemned, ac- 
cording to the Act of 1903, are to be paid for at the appraise- 
ment made under that act, which shall not exceed five cents 
per pound, nor twenty-five dollars for the entire carcass. 



Payment of Costs in Summary Convictions. 
Summary convictions — Costs. 

In prosecutions instituted by the department of health where the 
defendant has been convicted, imprisoned and discharged, without 
payment of costs, the costs are not chargeable against the county, and 
should be paid by the department of health. 

Hargest, Assistant Deputy Attorney General, April 14, 
1910. 

Attorney General's Department, Opinion to Samuel G. 
Dixon, Commissioner of Health. 

Your favor of April ist, addressed to the attorney gen- 
eral, is at hand. 

You state that, under the Act of May 14, 1909, P. L. 855, 
being an act for the protection of public health — convictions 
have been had in summary proceedings before justices of the 
peace, under the twenty-fourth section thereof ; that in several 
instances defendants imable to pay the fine and costs, have 
been sentenced to jail, and subsequently discharged, and the 
question has arisen as to whether the county in such cases is 
liable for the costs. 

sk to be advised whether the counties are liable, 
whether the department of health should pay the 
h cases. 

to recover costs accrued in a criminal proceeding 
nty, it is necessary to show some statute obliging 
to pay, and when this cannot be done, the county 
. The only statute that might be thought to apply 
in cases of a discharge after conviction in a sum- 
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Payment of Costs in Summary Convictions. 
mary proceeding, is the Act of March 31, i860, 
known as the Criminal Procedure Act, which provi 
tion 64, among other things : 

"In all cases of conviction of any crime, al 
shall be paid by the party convicted ; but whei 
party shall have been discharged according 1 
without payment of costs, the costs of prosi 
shall be paid by the county." 

But it has been settled by the courts that thi 
of the act does not apply to summary convictions bi 
tice of the peace. 

The magistrates and officers of the law are 
their proper costs, and "it is the policy of the con 
not to discourage good faith criminal prosecutio 
important to the department of health that no obst 
posed to the bringing of such prosecutions when tl 
arises. Your Department has a contingent fund f 
pose of enforcing the laws relating to the public 
which the Act of 1909 is one. 

I am, therefore, of opinion and so advise yo 
costs in cases of summary preceding, where the 
has been convicted, imprisoned and discharged, w 
ment of the costs, are not chargeable against the < 
that in such cases these costs should be paid by the 
of health. 
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Motor Vehicles. 

Motor vehicles — Registration — Transfer of registration 
certificates. 

Registration certificates of motor vehicles are not transferable, 
whether issued to individuals or dealers. 

Attorney General's Department. Opinion to Joseph W. 
Hunted, State Highway Commissioner. 

HarcEST, Assistant Deputy Attorney General, May 3, 
1910. 

The letter of R. D. Beman, deputy state highway com- 
missioner, addressed to the attorney general, under date of 
March 17, 1910, was duly received. 

You ask to be advised "whether the conditions contained 
in section 6 of the Automobile Registration Act of 1909 are 
to be taken as applying to motor-vehicles registered in the 
dealer's class under the privisions of section 7 of the same 
act." 

Your inquiry, otherwise stated, is whether the registration 
in the dealer's class is transferrable. You enclose a copy of 
a letter of C. West & Company, which states that the Com- 
mercial and Knickerbocker Automobile Company of Pitts- 
burg, Pa., had three certificates of registration in the dealer's 
class; that said company had gone out of business and had 
been taken over by the C. West & Company, and you ask to 
be advised whether the registration is good for use by C. West 
& Company. 

The Act of April 27, 1909, is entitled; 

"An act relating to motor-vehicles; regulating 
their speed upon the public streets and highways of 
the commonwealth of Pennsylvania; providing for 
their registration, and the licensing of operators. 
by the state highway department; establishing the 
rights of motor-vehicles upon the public highway with 
relation to other vehicles," etc. 
It provides, in section i, that: 

"Except as hereinafter provided, no motor-ve- 
hicle shall be operated or driven upon any public 
street or highway in any city, borough, township, or 
county in this Commonwealth until said motor-vehicle 
shall have been registered," etc. 
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It provides for the method of reg;istration, *" 
play of tags, for a. special license to persons unc 
years of age, for a driver's license, and for a deale 
tion. 

In section 6 it provides : 

"A registration certificate or license iss 
one person shall not be transferred to another | 
and no driver's license shall be issued to a firm 
poration, nor in the name of more than one 
Upon the transfer of ownership of any motor 
its registration shall expire ; and it shall be tl 
of the person in whose name such vehicle is ref 
to immediately notify the state highway dep; 
of the name and address of the new owner an( 
turn to the said department the registration 
cate and number tags for the vehicle so trani 
Should the original owner make application 
registration of another motor-vehicle with 
period of two months, accompanied by a fee 
dollar, he shall, if he so desires, be assigned th 
her previously issued to him." 
Section 7 provides : 

"Motor- vehicles operated by manufactui 
dealers for the purpose of testing, selling, c 
shall be exempt from the necessity of individua 
tration ; provided said manufacturer or dealei 
ters with the state highway department in the 1 
class. Application for such registration, stati 
number of cars to he registered shall he mad 
a blank provided for the purpose by the s; 
partment, which shall state the name and busin 
dress of the applicant and shall be verified by < 
affirmation. Upon receipt of the application 
fee of five dollars for each certificate and | 
number tags, the state highway department sha 
to the applicant as many certificates of regii 
and pairs of number tags as may he desired, : 
ceeding five." 

Section 7, referring to registration in the de 
is silent as to the transfer of said registration an 
tion is whether, in the absence of any statutory 
such license may be transferred. 
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Motor Vehicles. 
The license and registration provided for in this Act 
of Assembly is for the regulation of motor-vehicles upon the 
public highway, and is not a license for revenue. The license 
provided for is a personal privilege. It is provided in section 
6 that the registration certificate of a machine, or the license 
issued to one person, shall not be transferred to another. 
The dealer's registration differs from the individual registra- 
tion only in that the dealer is furnished with registration cer- 
tificates and tags, not exceeding five in number, for the pur- 
pose, among other things, of demonstrating his machines. 
"In the absence of express provision to the con- 
trary, a license which is a special privilege conferred 
by the government on the individual is construed to 
be a personal trust and confidence, which cannot be 
assigned without the consent of the granting power." 
25 Cyc. 625. 

"A mere personal privilege extending only to the 
person to whom it is given, is not assignable." 25 
Cyc. 644. 

"Even in the absence of statutory provision it is 
generally held that licenses imposed for regulatiwi 
are not trans ferrable." Am. & Eng. Ency. of Law, 
Vol. 21, page 82^. 

It has been settled not only by judicial construction, that 
a license, which is a special privlege, is not transferrable, but 
it is also settled in a number of instances by legislative inter- 
pretation. 

Under the Act of 1909 a dealer is furnished with a 
registration certificate for each machine which he desires to 
operate. 

Section 6 provides that "a registration certificate or li- 
cense issued to one person shall not be transferred to another 
person." The legislature evidently intended that a registration 
certificate was not to be transferrable, whether it was for a 
-machine owned by a dealer or by a person not a dealer. 

I am of opinion, and so advise you, that no registration 
certificates, whether issued to dealers or otherwise, are trans- 
ferrable, and that the Commercial and Knickerbocker Auto- 
mobile Company of Pittsburg, having gone out of business, 
has lost its right to use the registration certificates issued to 
it as a dealer, and that the C. West Company, who have taken 
over that business, have no interest in said registration cer- 
tificates. 
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In re Buujjing of Rittersviu,e Hospital for the Insane. 

Board of public grounds and buildings — Power to appoint 
superintendent of construction — Act of July 2, 1895. 

Under the Act of July 2, i8p5, P. i.. 423, the board of public 
grounds and buildings has power to appoint, for such a time as they 
may deem necessary, as superintendent of construction of work being 
done on the state hospital at Rittersville, either an architect or civil 
engineer or other competent person to inspect and report to the board 
as to the condition and progress of the work on the hospital buildings. 

Attorney General's Department. Opinion to H. D. Jones, 
Secretary of the Board of Public Grounds and Buildings. 

Torat, Attorney General, May 5, 1910. 
I have your letter of the 30th ult., wherein you transmit 
to me a copy of a resolution adopted by the board of commis- 
sioners of public grounds and buildings, at a meeting held on 
the 28th ult., requesting my opinion as to the authority of the 
board to employ a competent expert to make an examination, 
under the supervision of the board, of the condition of the 
work in connection with the building of the state hospital for 
the treatment of insane under homeopathic management at 
Rittersville, Pa. 

The powers of your board in reference to the appoint- 
ment of a superintendent of construction are defined by the 
Act of 2d of July, 1895, P. L. 422, entitled : 

"An act authorizing and requiring the board of 
commissioners of public grounds and buildings to 
employ capable superintendents of construction under 
whose personal supervision all legislative appropria- 
tions for state, charitable and other state institutions 
shall be expended, defining his duties as superintend- 
ent, his obligations to the board of commissioners of 
public grounds and buildings, manner of determining 
his salary, and provision for payment of same." 
Sections i and 2 of this act provide: 

"I. Be it enacted, &c., That it shall be the duty 
of the board of public grounds and buildings, in con- 
nection with the expenditure of each and every fund 
appropriated by legislative act for the building of 
state institutions, to employ for each separate con- 
struction a capable superintendent of construction, 
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In tt Building of Rittersville Hospital for the Insane, 
under whose personal supervision such funds shall be 
expended. 

"2. It shall be the duty of the superintendent of 
construction, in case of the erection of new buildings 
and in case of repairs or additions being made to 
present buildings, to give his time and personal super- 
vision to the work under process of construction, in 
order that the state shall receive full value for the 
amount of the expenditure to be so made. 

"In case of the erection of new buildings and re- 
pairs and additions being made to present buildings, 
it shall be the duty of the superintendent of con- 
struction to see that the plans and specifications of 
the architect prepared and adopted for such new 
buildings, additions and repairs shall be faithfully 
carried out by the contractor for the work. It shall 
be the further duty of the superintendent of construc- 
tion define, determine and decide alt questions of the 
proper interpretation of the plans and specifications 
which may be raised by the contractor or architect 
during the process of the work. 

"The superintendent of construction shall be the 
direct representative of the state, and shall be respon- 
sible to and be required to report to the board of com- 
missioners of public grounds and buildings at such 
times and in such manner as may be prescribed by 
said board, as to the progress of and condition of 
the work under his charge. 

"The superintendent of construction shall be 
paid a per diem salary out of the fund appropriated 
for the improvement which he is to supervise m like 
manner as superintendents are now paid out of said 
fund by the architect or trustees of the institution so 
benefited. 

"The amount of compensation to be paid to the 
superintendent of construction, together with the 
term of his office shall be determined by the board of 
commissioners of public grounds and buildings, and 
the superintendent of construction shall be required 
to give a bond to the state in such amount as the said 
board of commissioners shall deem to be sufficient se- 
curity for the faithful performance of his duties." 
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In re Building of Rittersville Hospital for the 1 

The scope of this act provides for the 
under the direction of the board, of a represen 
state, whose duty it shall be to see that the plan 
cations for the building under construction' are c< 
and to make report thereon from time to time 
shall require. The compensation of this supe 
fixed by the board, and paid out of the approp 
by the state for the erection of the buildings. 

I am of opinion that the board has power ui 
in a proper case, to employ as such superintend 
tent expert, either an architect or a civil enginei 
decided best, to make such examination and insp 
buildings as may be necessary, and report to t 
results of his investigation. 

The compensation of the expert thus appoi 
fixed by the board and certified to the commi 
powered to erect the hospital building, and paid 
of the fund appropriated for the erection of the 

There is nothing in the Act of Assembly 
qualifications of the superintendent of construct 
left to the discretion of the board, which they c 
according to the requirements of each particular 

I therefore advise you that, under the prov 
above-quoted Act of Assembly, the board has j 
point, for such time as they may deem necessa 
intendent of construction of the work being done 
hospital at Rittersville, either an architect or civi 
other competent person to inspect and report Jo 
to the condition and progress of the work on 
buildings. 
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Fire Escapes. 
Fire escapes — owner — Act of May 3, 1909. 

s the "owner" within the meaning of th« 

Attorney General's Department. Opinion to John C. De- 
laney. Chief Factory Inspector. 

HargESTj Assistant Deputy Attorney General, May 6, 
1910. 

Some time ago you transmitted to this department a letter 
of Stevens & Pascoe, addressed to T, A. Bradley, factory in- 
spector, and a letter of T. A, Bradley to you, from which it 
appeared that Joseph R. Wainwright, the owner in fee, leased 
the Ward House, Tyrone, Pa., to George H. Brown, prior to 
the passage of the Act of May 3, 1909, P. L. 417. 

The lease contained the provision that the tenant "keep 
the property in good condition and make all necessary repairs 
at his own expense." It also appears that the building is one 
which comes within the terms of the act referred to, requiring 
a fire escape, and that notice was given to the owner in fee, 
and that he claims that the tenant is the owner within the 
meaning of this act. 

You ask to be advised whether the landlord or the tenant 
is the owner within the contemplation of the factory inspection 
act. The act referred to is entitled : 

"An act for the safety of persons from fire or 
panic in certain buildings, not in cities of the first and 
second class, by providing proper exits for escapes," 
etc. 
In section i it requires that 

"Every hotel, restaurant, apartment house, board- 
ing house, or lodging house, in which persons reside 
or lodge, above the second story * * * * shall 
be provided with proper means of egress, or means of 
escape from fire," 
and some means of escape are therein required. 
Section 3 provides : 

"In addition to the foregoing means of escape 
from fire, all such buildings as are enumerated in sec- 
tion I of this act that are more than two stories in 
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Fire Escapes, 
height ♦ * • * shall have one or mc 
capes on the outside of said buildings, as r 
rected by the chief factory inspector or a d 
tory inspector, except in such cases as he 
such fire escape to be unnecessary, in consi 
adequate provision having been already 
safety in event of fire or panic." 

Section 6 is the only section ijidicating n 
duty of providing fire escapes rests; it provide; 

"The owner or owners of any of the 
mentioned in the foregoing provisions of th 
shall wilfully fail or refuse to comply with 
sions of this act, or who shall wilfully fail 
to observe the orders for the enforcement ( 
issued to said owner or owners by the ch 
inspector or a deputy factory inspector 
deemed guilty of a misdemeanor." 

The question which you propound arose ur 
June II, 1879, P. L. 128, which was entitled: 

"An act to provide for the better secu 

and limb in cases of fire in hotels and oti 

ings," 

and the supreme court of Pennsylvania, in the 

vs. Harvey, 105 Pa. 222, speaking through Mr. _ 

used this language: 

"But the question which more immed 
cems us is, who is the 'owner' of a factory 
meaning of the act? * * •• A bui 
only bare walls and a roof would no more 1 
factory than it would be a hotel. Such 
would be a mere shell, and would not impoi 
of erecting fire escapes upon any one. It is 
it is completed by the addition of mach 
operatives are introduced to assist in the m 
that the duty of erecting fire escapes att; 
whom does that duty attach? Clearly to 
pant in possession, who places the operativ 
sition of danger, and enjoys the benefit of 
ices. If he is the lessee of the building, tl 
tenant in possession. For all practical p 
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Fire Escapes, 
is the owner until the end of his term, which may be 
in one year or in one hundred years. * * * * 
When, therefore, they used the word 'owner' in this 
connection, it is plain the owner at the time of the in- 
jury was contemplated without regard to the quantity 
or duration of his estate," 

and the court held that the tenant was the owner within the 
meaning of the Act of 18^. 

In the ca.5e of Keely vs. O'Connor, 106 Pa. 321, it is 
held that where the owner in fee retained the ground floor 
and operated the engine and boiler for the purpose of fur- 
nishing heat and power throughout the building, which was 
a five-story structure, and leased to a different tenant on each 
floor, that the tenant of each floor was the owner whose duty 
it was to see that such floor was provided with a fire escape. 

In view of these decisions, the word "owner," in the Act 
of 1909 must be construed to mean the tenant in possession, 
and you are therefore advised, under the facts stated, in your 
communication, that George H. Brown, the tenant in posses- 
sion and not Joseph R. Wainwright, the owner in fee, is the 
owner of the Ward House, Tyrone, within the contemplation 
of the Factory lu'^pection Act of 1909. 
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In Re Petition of William Penn 

Nomination of candidates — Political Parties — . 
tary of commonwealth. 

Whether a political parly is a political party^ w 
of the acts of assembly regulating elections, or mer 
of electors not constituting a party, is a judicial ques 
by the courts after full investigation of the (acts. 

The secretary of the commonwealth is not investt 
discretionary powers. 

Attorney General's Department. Opinion 
Afee, Secretary of the Commonwealth. 

Cunningham, Deputy Attorney General, 

This department is in receipt of your inqi 
of May 5, 1910, asking to be advised whether, 
the commonwealth, you should receive and file 
tion, signed by the requisite number of the 
alleged political party known as the William 
have the name of a candidate of that party f 
senator in the general assembly to represent 
torial districts of the city of Philadelphia 
official primary ballot for the ensuing spring p 

I understand from your communication t 
number of votes cast in this state for any cand: 
general election was 811,179, ^""l that the saic 
Party, at the last general election, polled for o 
dates for a county office in the county of Phih 
votes, and at the February election of 1910 pc 
its candidates 42,745 votes, all of which votes 
the city of Philadelphia. 

The petition in question was presented tc 
under the Uniform Primaries Act of February 
36, an act which provides a uniform method 
tain party officers and delegates to state and n 
tions, and a uniform method of making nominat 
public offices. 

Under this act candidates for all offices to 
general election, with the exception of those 
national or state conventions, are to be nominat( 
primary, and nominations may be made "b^ 
party or body of electors, one of whose candi' 
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In re Petition of William Penn Party, 
the general or February elections preceding such primary, 
polled two per centum of the largest entire vote cast in the 
political district in which nominations are to be made, or can- 
didates elected, for any candidate at the last general elec- 
tion." 

This provision differs from the provision relative to the 
election of delegates to state and national conventions in that 
such delegates are to be elected at the spring primary "through- 
out the commonwealth by any party or body of electors, one 
of whose candidates, at either the general or February elec- 
tion preceding, peeled two per centum of the largest entire 
vote cast in the state for any candidate at the last general elec- 
tion." 

Your inquiry, however, relates only to the question of the 
nomination of a candidate for the office of state senator, which, 
under the general election law, is a state office. The question 
arising under your inquiry is whether the William Penn Party 
is such a political party, or body of electors, in a legislative 
sense, as is entitled to file the petition in question under the said 
uniform primaries act, or whether it is merely "an associa- 
tion of electors not constituting a party," which under said act 
can make nominations only by nomination papers, as provided 
by existing laws. 

Under the facts stated in your letter, the vote upon 
which the William Penn Party claims the right to file the 
petition in question was cast for county officers and was con- 
fined to the county of Philadelphia. Having heretofore, ap- 
parently, confined its activities to elections for county officers 
and within the confines of Philadelphia county, the query 
arises whether it is now entitled to file the petition in question 
for the office of senator from one of the districts of the city of 
Philadelphia. 

To be entitled to file the said petition the William Penn 
Party must, under the provisions of the second section of 
the uniform primaries act, have polled, at either the last gen- 
eral or February election, two per centum of the largest entire 
vote cast for any candidate at the last general election, in the 
political district in which the nomirmtion is to be made, i. e.. 
the senatorial district in question. The figures for this political 
district are not set out in your inquiry, but, assuming that inas- 
much as the William Penn Party cast, in the city of Phila- 
delphia, far more than two per centum of the largest entire 
vote cast in the whole state for any candidate at the last 
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In re Petition of William Penn Party, 
general election, it did in fact poll more than two per centum of 
the largest entire vote cast in the senatorial district in question, 
for any candidate at the last general election, the only objec- 
tion to treating the William Penn Party as a political party 
entitled to file the certificate now before you would be the fact 
that it seems to be a local organization confined to a particular 
section, or district, of the state. 

It has been said by our courts that it is not necessary 
that a political party should have supporters in every political 
sub-division of the state, but its object and purpose should be of 
general concern, so that it can invite to its support the people 
of the state irrespective of locality. 

Whether, in view of the number of votes polled by the 
William Penn Party for county officers in Philadelphia county 
at the general election and at the February election preceding 
the primary in question, and the facts and circumstances indi- 
cating the territorial extent of its activities, it is "a political, 
party, or body of electors," entitled to file the petition now ten- 
dered to you, or merely an "associaion of electors not consti- 
tuting a party" is a judicial question to be determined after a 
full investigation into all the facts. 

As secretary of the commonwealth you are not invested 
with judicial or discretionary powers, and you are therefore 
advised that if you are satisfied that the William Penn Party 
polled, at either the last general or February election, two per 
centum of the largest entire vote cast in the senatorial district 
for which a nomination is now sought to be made, for any can- 
didate at the last general election, you should receive and 
file the certificate in question, leaving any person, or persons, 
desirous of contesting the right of the WilUiam Penn Party 
to have the name of its candidate for senator printed on the 
official ballot for the political division in question to their 
remedy at law. 
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IlT'RE Power of Frk Liecrary Commission to Exchancb 

Books. 

Free library, commission — Power over property 'of .the 
state. . ■ ■ " • 

Property which the State has acquired cannot be sold or xlbposed 
of, except by authority of law, and there is no authority investing the 
free library cotnmission with the power to exchange part of the prop- 
erty of the State under its care, and substitute other property. ' 

Attorney General's Department. Opinion to Thomas L. 
Montgomery, Secretary Pennsylvania Free Library Commis- 
sion. - 

HAfefiEST, Assistant Deputy Attorney General, May ii, 
1910. ■ ".' - 

Your letter of April 2gth, 1910, addressed to the Attorney 
general, was duly received. 

You state that the free library commission, which is cre- 
ated by the Act of May 5, 1899, P. L. 247, has accumulated 
about one hundred and fifty books which have lost their use- 
fulness to the commission, that these, books might bcof service 
in other places, and you ask to be advised whether tlje com- 
mission may exchange the same for other books which would 
be of more service in its work. ■■■;■■ 

The property which the Stale haS; acquired cannot be 
sold or disposed of, except by. authority of, law, and there is 
no authority investing the free library , commission with the 
power to exchange part of the property, of. the state, under its 
care, and substitute other property. . ■ ■ ■ 

I am of opinion, and therefore advise you, that the booksi 
referred to cannot be legally exchanged. 
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In re Power to Loan State Property.' 
Stale properly — Power to loan. 

Although the loaning of spraying outfits may inure to the educa- 
tfrfn of the people, and result in good to the state, they cannot be loaned 
temporarily without the authority specifically conferred'. 

Attorney General's Department. Opinion to H. A. Sur- 
face, Economic Zoologist, Department of Agriculture. 

Hargest, Assistant Deputy Attorney General, May ii, 
1910. 

Your letter of May 4, 1910, addressed to the attorney gen- 
eral, was duly received. 

You state that under the supervision of your office "there 
are several spraying outfits and other apparatus, which were 
purchased for the purpose of giving instructions, demonstra- 
tions, and making experiments in spraying, etc, with a view 
of obtaining needed practical information, promoting knowl- 
edge of this subject, and in general encouraging spraying and 
the cafe of crops iti such ways as are possible." 

■ You also state that you have occasionally been asked for 
the loan of this apparatus, and the same has been at times tem- 
porarily loaned, when not needed for official service, to re- 
sponsible citizens, with a view to encouraging and promoting 
the practice of spraying, and in each instance returned in 
proper coijdition, and you ask to be advised, before making 
any further loans, of your authority to do so. 

Public officers must obtain authority for their official acts 
from the law,, prescribing their duties. The property of the 
state is purchased under your supervision, for the use of the 
state, and unless you are by law entrusted with the authority 
to' loan the state's property, you have no right so to do. There 
is no act of assembly which invests you with such power, and 
although the' loairing of the apparatus may inure to the educa- 
tion of thepebple, and result in good to the state, it cannot be 
loaned temporarily without the authority specifically conferred 
upon you. ';■'.' 

I am of opinion, and therefore advise you, that you have 
no legal right to loan the property of the state for the purpose 
indicated in'your letter, and above set out. 
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In re Appropriation to Pennsylvania Federation of HiSr 
TORicAL Societies. 

Appropriaiions — lapse afer end of two years. 
The appropriation to the Pennsylvania federation of historical so- 
cieties did not lapse at the end of two years, but is available for the 
purpose intended until the full antount has been used. 

Attorney General's Department. Opinion to Thcwnas L. 
Mcnlgoniery, Secretary Pennsylvania Free Library Commis- 
sion. 

Hargest, Assistant Deputy Attorney General, May 12, 
1910. 

Your letter of April 29, 1909, addressed to the attorney 
general, was duly received. 

You ask to be advised whether the appropriation made by 
the joint resolution, approved June 13, 1907, P. L. 559, lapsed 
at the end of two years, or whether the balance is available for 
the purposes for which the money was appropriated. 

The joint resolution authorized and enjoined the state 
librarian to assist the Pennsylvania federation of historical so- 
cieties in the prosecution of its work in general, and particu- 
larly in the collection of material for a complete bibliography 
of Uie commonwealth. Section 2 provided : 

"The sum of $2,000 be and the same is hereby 
specifically appropriated out of the treasury of the 
commonwealth, to be paid on requisition of the state 
librarian, and to be expended under his direction and 
authority, in carrying out the work of said federation, 
as set forth in section i of this joint resolution." 

There is nothing in the resolution which requires $2,000 
to be expended within any specified time. The resolution is 
not phrased in language which is usual in making appropria- 
tions for expenses of the government for two years, nor is the 
language "$2,000, or so much thereof as may be necessary." 

This is a specific appropriation for $2,000, without limita- 
tion as to when the work requiring its expenditure shall be 
performed. 

I am of opinion, and therefore advise you, that the appro- 
priation is in force, and that the balance is and continues to be 
available until $2,000 has been c 
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Reception and Parole of Convicts by Penitentiaries 

Reception of prisoners by state penitentiaries — Parole — 
Arrest after parole. 

When prisoners are comnutted by a regular conunitment from k 
court of competent authority, there is nothing for the penitentiary to 
do except to hold the prisoners in accordance with such commitment. 
If the sentence is improper, such question can be raised by the pris- 
oners upon habeas corpus proceedings, but until raised and disposed 
of, the prisoners must be held under the commitmeni. 

The secretary of the board of prison inspectors should sign the 
parole of a prisoner. 

A warrant for the re-arrest of a paroled prisoner b properly signed 
by the secretary of the board of prison inspectors. 

Attorney General's Department. Opinion to Charles D. 
Hart, Secretary Board of Inspectors, Eastern State Peniten- 
tiary. 

Hargest, Assistant Deptity Attorney General, May i8, 
1 910. 

Your favor of May 2, 1910, addressed to the attorney 
general, and enclosing the correspondence and copies of the 
record of commitment papers in the case of Harry Jacobs 
and George Jacobs, from the quarter sessions of Perry county, 
was duly received. 

Your letter of May 14th, in which you ask for an opinion 
on four different propositions, the third of which is based 
on the Perry county case, was also received. 

It appears that Harry Jacobs and George Jacobs were sen- 
tenced on the I2th of April, 1910, by the court of quarter 
sessions of Perry county, each to ten years imprisonment at 
labor, in the Eastern penitentiary, and that there was no 
maximum and minimum sentence imposed as prescribed by 
the Act of Assembly of May 10, 1909, P. L. 495. It also 
appears, and you direct our attention to the fact that the act 
provides that "when a person shall have twice before been 
convicted, sentenced and imprisoned in a penitentiary for a 
term of not less than one year « « * * the court shall 
sentence said person to a maximum of thirty years." 

You call attention to the fact that the court has apparently 
ignored the Act of 1909, both with reference to the imposition 
of the minimum and maximum sentence, and also with refer- 
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Reception and Parole of Convicts by Penitentiaries, 
ence to tbe maximum sentence of thirty years for a third con- 
viction, and ask how you should treat the matter. 

These prisoners are committed by a regular commitment 
from a court of competent authority. There is nothing for 
the penitentiary to do except to hold the prisoners in accord- 
ance with such commitment. If the sentence is improper, 
such question can be raised by the prisoners upon habeas 
corpus proceedings, but until raised and disposed of, the 
prisoners must be held under the commitment. 

You also ask: "Who is legally authorized to sign the 
actual parole paper which is given into the keeping of a con- 
vict when paroled? 

The board of Inspectors release the prisoner on parole 
after the formalities provided for by the Act of May 10, 1909, 
have been complied with, and after the Governor has so di- 
rected. It is, therefore, proper that the secretary of the board 
of inspectors should sign the actual parole paper evidencing 
the release by the board, as thus directed. 

You further ask: "Who is legally authorized to sign 
papers or warrants for the arrest of a paroled prisoner who is 
ordered by the board of inspectors to be returned for violation 
of parole? 

Section 14th of the Act of Assembly provides that : 

"Whenever a prisoner has violated the terms of 
his or her parole, he or she shall be subject to arrest, 
in the same manner as in the case of an escaped con- 
vict." 

It also provides that the board of inspectors may declare 
such prisoner a delinquent. 

Some authority must determine when a person released 
on parole has violated the terms of the parole, and that au- 
thority is vested in the prison inspectors. The act of the 
prison inspectors must be evidenced by a warrant for the pa- 
roled prisoner's arrest, and such warrant is properly signed by 
the secretary of the board. 
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In the Matter op the Objections to the Nomination 
Papers op John J. Mukphy as the Candidate OP Key- 
stone Party for Senator in the Eighth Senatorial 
District of Pennsylvania, 

Nomination of candidates — Use of party name. 
Under the proviso of the Act of July 9, 1S97, P. L. Z23. the right to 
use a party name, acquired by compliance with the act is general and ab- 
solute for the election for which the nomination ia made. 

C. P. Dauphin County, No. 646 September Term, 1910. 

Geo. W. Carr, James A. Stranahan and Henry Budd for 
objectors. 

Fox and Geyer, contra. 

Kunkel, p. J. and McCarrel, J. Oct. 4, 1910. 

The objectors to this nomination paper dispute the right 
of the signers thereof to use the name of Keystone Party to 
designate their pohcy. It appears that five of the objectors ex- 
ercising the privileges granted by the proviso to the first sec- 
tion of the Act of July 9, 1897, P, L. 223, secured the right to 
the use of such name or political appellation, by filing with the 
prothonotary of Dauphin county an affidavit setting forth that 
they had adopted the appellation of Keystone Party, for and 
in behalf of a body of electors, which assembled in Philadelphia 
on July 28, 1910, and which selected certain nominees for the 
office of governor, lieutenant governor, state treasurer and 
secretary of internal affairs, and that the certificate from the 
prothonotary of Dauphin county, setting forth the adoption of 
such name, was filed with the secretary of the commonwealth 
or in the county of Dauphin, where the nomination papers of 
the candidates thus selected are to be filed. They, therefore, 
claim that the political body of which they are members and in 
whose behalf they adopted the name of Keystone Party has 
the exclusive right to use such name for the election to be held 
the Tuesday next after the first Monday in the coming Novem- 
ber, for which election their nominations are made. 

The controversy, therefore, turns upon the construction of 
the proviso referred to. The language of the proviso is as fol- 
lows : 

"Provided, That if five of the electors composing 

any political body making a nomination by r 
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tion papers shall file with the prothonotary of the 
county in which the nominatidn paper or papers are to 
be filed an affidavit setting forth that they have 
adopted a certain political appellation to designate 
their policy, subject to the limitations of this act re- 
garding the selection of names, that thereafter such 
political body shall have the exclusive right to use the 
said name or appellation for the election for which 
such nomination or nominations are made, provided 
that a certificate from the prothonotary setting forth 
such a compliance with the act be filed with the nomi- 
nation papers filed by such p6litical body." 
It is contended on the part of those who have filed the 
nomination papers objected to that the proviso did not give to 
the objectors or to the political body in whose behalf they acted 
the exclusive right to use the name in question, except for such 
nominations as they, the objectors, are qualified to make or to 
vote for. It appears that none of the objectors save one is a 
qualified elector of the district from which the present nomina- 
tion paper comes or for which it purports to make a nomination. 
It does not appear that the signers of the nomination paper 
have taken the steps provided in the proviso to secure the use of 
the name Keystone Party, Tiie question thus presented is that 
of the extent of the exclusive right to use the name by those 
who have complied with the provisions of the act. The 
question seems to be a contradiction in terms, for if the ex- 
clusive right is given to them and there is no limitation of such 
right in the proviso, it would follow that all other political 
bodies or groups of citizens are excluded from the use of the 
name. An examination of the proviso discloses no limitation 
upon such right. It declares "that hereafter such political body 
(meaning the body which has filed the affidavit adopting a 
name or political appellation as provided therein) shall have 
the exclusive right to use the said name or appellation for the 
election for which such nomination or nominations are made." 
There is nothing in the proviso which would justify a construc- 
tion restricting the right to the use of the name merely for 
the nominees named, nor merely to the district for which they 
may be nominated. If such restriction had been intended, it 
is reasonable to assume that the intention would have been 
plainly declared. The language of the proviso is not the ex- 
clusive right to use the name for the nominees named, nor for 
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the nomination or nominations made, nor for the district for 
which the nominations are made, but "for the election for which 
such nomination or nominations are made," clearly indicating 
that the exclusive right to use the name is general and abso- 
lute for the election for which the nominations are made as 
distinguished from any subsequent election. The exclusive 
rig^t, we are therefore of opinion, is granted for the election 
or at the election, that is, the election at which the nominations 
are to be voted for. 

But it is suggested that the five electors who have adopted 
the name must be electors of the district for which the nomina- 
tion is made or must be signers of the nomination paper in 
which the name is used. What we have said respecting, the 
exclusiveness of the right is equally applicable to this conten- 
tion. If electors of the district were intended, or if the signers 
of the paper were intended, appropriate language would have 
been employed. Instead of electors of the district or signers 
of the papers, the proviso declares "That if five of the electors 
composing any political body making a nomination by nomina- 
tion papers shall file an affidavit, such political party shall have 
the exclusive right," etc. We are not at liberty to qualify the 
act in this particular. In the body of the section where the 
number of electors making a nomination by nomination papers 
is prescribed, the number is required to be composed of qualified 
electors of the state or of the electoral district or division, as 
the case may be, and the affiants are required to be signers of 
the paper. It would appear, therefore, that when it is intended 
that the electors should be from the state or from the electoral 
division and should be signers of the nomination paper, it is 
expressly so declared by the terms of the act. The omission to 
qualify the word "electors" in the proviso it may be inferred 
was advisedly made. To qualify it by construction would re- 
ceive no warrant from the context, but on the contrary would 
be in face of the reasonable inference to be drawn therefrom. 

It may be proper at this time to call attention to the con- 
fusion which would arise if we were to authorize the use of the 
name Keystone Party by the signers of this paper at this elec- 
tion. The political body of which the objectors are members 
and for which this name was secured have adopted certain 
rules for their government and regulation, under which they 
have made a nomination by nomination papers for the same 
office in the same district for which the present papers have 
been filed. To permit both these nominations to stand would 
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result in the printing on the official ballot of both names as 
candidates for the same office in the same electoral division, 
and thus in depriving the electors of the division of the rights 
secured to them by section 2 of the Act of April 29, 1909, P. 
L. 339, to vote for all the candidates named by a group of 
citizens by marking in the square at the right of the political 
appellation. With two candidates on the ballot for the same 
office by the same political appellation, a mark in the square 
would be a vote for both and the vote for neither could be 
counted. We suggest this as another reason why no limitation 
is placed by the language of the proviso upon the exclusive 
right to use the name which has been adopted. We cannot con- 
clude that the legislature intended such a result. 

For the consideration thus hastily stated, we are of the 
opinion that the signers of the nomination paper before us have 
no right, against the objection of those who have adopted the 
name under the proviso of the act, to use the appellation or 
name Keystone Party to represent their policy. 

The nomination paper is, therefore, deckired defective and 
in the particular indicated, otherwise the nomination paper will 
be declared void, and the prothonotary is directed to certify this 
the signers thereof are allowed ten days within which to amend 
judgment to the secretary of the commonwealth. 
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tN THE Matter of the Objections to the Nomination 
Papers of R. J. Black as the Candidate of the Key- 
sfoNE Party for Representative in Congress from 
THE Thirtieth Congressional District of .Pf*^*"""- 

VANIA. 

Nomination of candidates — Exclusive use of parP 

Under the proviso of the Act of July ft 189?, P- L- 233. 

to use a party name, acquired by compliance with the act, i; 

and absolute for the election for which the nominations are 

distinguished from any subsequent election. 

Objections to nomination papers. C. P. Dauphin 
No. 204, January Term, 191 1. 

Chas. H. Bergner and Geo. W. Kline, for object( 

/. H. Hanson, contra. 

McCarrell, J., October 17, 1910. 

The objections in this case are filed by William F 
son and four others, who filed in this court August is 
an affidavit under the provisions of the second sectior 
Act of July g, 1897, claiming exclusive right to the usi 
name Keystone Party for the nomination of a candit 
congress in the Thirtieth congressional district of I 
vania at the November election, 1910, 

They suggest and claim that by reason of the f 
this afiidavit, the political body represented by them a 
the exclusive right to the use of said name for said 
in the said district, and that such political body has no 
by nomination papers James A, Wakefield as its ca 
for congress in the said district. 

This court has already decided in the matter of M 
nomination, No. 646 September Term, 1910, that the e: 
right to the use of the name Keystone Party at the N( 
election, 1910, was acquired by the political body repi 
by the affiants, who placed upon record their affidavit 
court, July 11, 1910, to No. 175, September Term, ig 
filed a certificate thereof with the secretary of the ci 
wealth, with whom these nomination papers have be* 
The affiants who placed upon record their affidavit Ai 
1910, attempted to claim a name the exclusive right ti 
had already been acquired by another political body 
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Black's Nomination. 
November election, 1910, and their attempt must necessarily 
be declared ineffective. As this court said in the matter of 
Murphy's nomination before referred to: * 

"There is nothing in the proviso which would 
justify a construction restricting the right to the use 
of the name merely for the nominees named nor 
merely for the district for which they may be nomi- 
nated. If such restriction had been intended, it is 
reasonable to assume that the intention would have 
been plainly declared. The language of the proviso 
is not the exclusive right to use the name for the 
nominees named nor for the nomination of nomina- 
tions made nor for the district for which the nomina- 
tions are made, but 'for the election for which nomi- 
nation or nominations are made,' clearly indicating 
that the exclusive right to use the name is general 
and absolute for the election for which the nomina- 
tions are made as distinguished from any subsequent 
election. The exclusive right, we are therefore of 
opinion, is granted for the election, that is the elec- 
tion at which the nominations are to be voted for." 

We are, therefore, constrained to conclnde that the present 
objectors acquired no right to the use of the name in ques- 
tion by virtue of the affidavit filed August i, 1910, and that 
they have no right to object to the use of that name for the 
present nomination papers. The objections are, therefore, 
dismissed. The testimony submitted to us at the hearing 
shows that the use of the name Keystone Party for the nomi- 
nation papers of R. J. Black has been approved by the po- 
litical body which secured the exclusive right to the use of 
that name under the affidavit of July 11, 1910, and have thus 
recognized the signers of these papers to be members of the 
Keystone Party, or a constituent party of the larger body 
having the exclusive right to this name. We, therefore, ad- 
judge the said nomination papers to be valid and direct the 
prothonotary to certify this judgment to the secretary of the 
commonwealth. 
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In the Matter op the Nomination Papers Purporting to 
Nominate Oliver S. Kelsev as a Candidate op the 
Keystone Partv for the Oppice op Representative in 
THE Generai, Assembly for the County of Clinton, 
Pa. 

Nomination of candidates — Exclusive use of party name. 

Under the proviso of the Act of July ft 1897. P. L. 223. the ex- 
clusive right to the use of a party name is for the election at which the 
nominations are to be voted for. 

Objections to nomination papers. C. P. Dauphin County, 
No. 197, January Term, 1911, 

James A, Stranahan, Albert Smith Fought, Geo. W. Carr, 
for objectors. 

McCarreu., J., October 19, 1910. 

The objections to the nomination papers in this case are 
concurred in by the five electors who on July 11, 1910, filed 
in this court to No. 175, September Term, 1910, an affidavit 
claiming the exclusive right to the use of the name Keystone 
Party for the election to be held November 8th, 1910. The 
objections state specifically that the person named therein as 
the candidate for the office designated, is not the choice of the 
political body for which the exclusive use the said name was 
secured by the filing of the aforesaid affidavit, and that an- 
other person has been named by the political body of which 
the said affiants are members for the office designated in 
said nomination papers, and that said other person has been 
so named in pursuance of the rules adopted by the political 
body claiming the right to use the said name under the said 
affidavit of July nth, 1910. Notice of the filing of the ob- 
jections and of the time and place fixed for the hearing has 
been duly served upon the person purporting to be nominated 
by the said nomination papers. 

The single question to be determined in this case is, have 
the persons signing the said nomination papers the right 
to use the name Keystone Party for the purpose of effecting 
the nomination referred to? This court has already decided 
in the matter of the objections to the nomination papers of 
John T. Murphy, filed to No. 646 September Term, 1910, in 
interpreting the right to the exclusive use of the name as 
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acquired under the proviso of the Act of July 9, 1897, P. L. 
223, as follows : 

"There is nothing in the proviso which would 
justify a construction restricting the right to the use of 
the name merely for the nominees named nor merely to 
the district for which they may be nominated. If 
such restriction had been intended, it is reasonable to 
assume that the intention would have been plainly de- 
clared. The language of the proviso is not the ex- 
clusive right to use the name for the nominees named 
nor for the nomination or nominations made nor 
for the district for which the nominations are made, 
but 'for the election for which nomination or nomi- 
nations are made,' clearly indicating that the exclusive 
right to use the name is general and absolute for the 
election for which the nominations are made as dis- 
tinguished from any subsequent election. The ex- 
clusive right, we are therefore of opinion, is granted 
for the election or at the election, that is the elec- 
tion at which the nominations are to be voted for." 

Following this decision we now conclude that the nomina- 
tion papers in this case are defective by reason of the use 
therein of the name Keystone Party. Unless the same are 
amended in this particular within three {3) days, the same 
are adjudged void, and the prothonotary is directed to certify 
this judgment to the secretary of the commonwealth. 
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In THfe Matter of the Nomination Papers Purportimc. to 
Nominate Elmer E. Greenawalt as the Candidate of 
THE Keystone Party for the Office of Representa- 
tive IN THE General Assembly from the First Dis- 
trict of Lancaster County, Being the City of Lan- 
caster, Pa. 

Nomination of candidates — Exclusive use of party name. 
Under the proviso of the Act of July 9. 1897, P. L. 223. the right to 
use a party name, acquired by compliance with the act is general' and ab- 
solute for the election for which the nomination is made. 

Wm. S. Snyder for objections. 

James A. Stranahan and Geo. W. Carr, contra. 

McCarrel, J. October 21, 1910. 

The objection to these nomination papers is based solely 
upon the right to use the name Keystone Party. The testi- 
mony take at the hearing shows that the proper committee of 
the political body which secured the exclusive right to the use 
of said name at the November election, 1910, under the affi- 
davit filed in this court July 11, 1910, to No. 175 September 
Term, 1910, has approved the use of this name in the nomi- 
nation papers now objected to. Thus it appears that the po- 
litical body having the exclusive right to the use of said name 
under our decision in the matter of Murphy's nomination in 
No. 646 September Term, 1910, has recognized the signers 
of these nomination papers as members of their political body 
and a constituent part of the Keystone Party. 

We, therefore, dismiss the objections to these papers and 
adjudge the nomination of Elmer E. Greenawalt valid, and 
the prothonotary is directed to certify this judgment to the 
secretary of the commonwealth. 
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In the Matter of the Nomination Papers Pubporting to 
Nominate John K. Smith as the Candidate of the 
Keystone Party for Representative in the General 
Assembly from the First Legislative District of 
Lancaster County, Pa., Being the City op Lancaster. 

Nomination of catididates — Exclusive use of party name. 
Under the proviso of the Act of July ft 1897, P- L- X23, the right 
to use a party name, acquired by compliance with the act is general 
and absolute for the election for which the nomination is made. 

Objections to nomination papers. C. P. Dauphin County, 
No. 193, January Term, 1911. 

Albert Smith Fought, Geo. W. Carr and James A. Slran- 
han, for objectors. 

McCarrelLj J., October 21, 1910. 

The signers of these nomination papers attach thereto as 
authority for the use of the name Keystone Party an affidavit 
made August ist, 1910, and filed in this court to No, 331 
September Term, 1910. We have already decided in the 
matter of Murphy's nomination. No. 646 September Term, 
1910, that the exclusive right to the use of this name was ac- 
quired for the political body which filed an affidavit July nth, 
1910, to No. 175 September Term, 1910. In addition to this 
the testimony taken at the hearing sliows that the committee 
of the political body having the exclusive right to the use of 
this name has not approved its use in the present nomination 
papers and has not recognized the signers thereof as mem- 
bers of this political body. 

We, therefore, decide these nomination papers to be de- 
fective as to party name, and unless they are amended in this 
particular within one day we adjudge said nomination papers 
to be invalid, and the prothonotary is directed to certify this 
judgment to the secretary of the commonwealth. 
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.In the Matter of the Nomination Papers Purporting to 
Nominate John S. Shirley as the Candidate of the 
Keystone Party for Representative in Congress 
FROM the Twenty-Seventh Congressional District 
OP Pennsylvania. 

Notftinatiott of candidates — Use of pariy name—Affida- 
•vits as to quaUfication of signers. 

Under the proviso to flie Act o£ July 9. 1907. the right to use * 
party name, acquired by compliance wilh the act is general and ex- 
•clusive for the election for which the nomination is made. 

A nomination paper consisted of eight sheets fastened together. 
■On three of the sheets there were no affidavits as to qualifications of 
-signers. The renrainder of tlie sTieets contained alTidavils, but the 
number of names thereon was less than two per cent, of the vote cast 
at the last preceding election. Held, that the paper was defective. 

Objections to nomination papers, C. P. Dauphin County, 
No. 199 January Term, 1911. 

E. E. Beidleman for objectiors. 
McCarrel, J. Oct. 21, 1910. 

These nomination papers claim that the signers thereof 
have the right to use the name Keystone Party by reason 
of the affidavit of five electors, filed in this court October i, 
1910, to No. 77 January Term, 1911, in accordance with the 
proviso to section 2 of the Act of July 9, 1897, P. L. 223. An 
affidavit claiming the exclusive right to use the said name for 
the November election, 1910, was filed in this court July 11, 
1910, to No. 175 September Term, 1910, in accordance with 
the same proviso, and this affidavit was considered by this 
court in the matter of Murphy's nomination, No. 646 Sep- 
tember Term, 1910. The decision of this court thereon was 
as follows, to wit : 

"There is nothing in the proviso which would 
justify a construction restricting the right to the use 
of the name merely for the nomination named nor 
merely to the district for which they may be nomi- 
nated. It such restriction had been intended, it is 
reasonable to assume that the intention would have 
been plainly declared. The language of the proviso 
is not the exclusive right to use the name for the 
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nominees named nor for the nomination or nomina- 
tions made nor for the district for which th« nomi- 
nations are made, but 'for the election for which 
nomination or nominations are made,' clearly indi- 
cating that the exclusive right to use the name is gen- 
eral and absolute for the election for which the 
nomrnationa are made as distinguished from any sub- 
sequent election. The exclusive right, we are there- 
fore of opinion, is granted for the election or at the 
election, tiial is the election at which the nonunations 
are to be voted for." 

In accordance with this ruling we now adjudge these 
nomination papers to be defective as to party name. 

The papers are further objected to upon the ground that 
they are not signed by the requisite number of district elect- 
ors. The district is composed of the counties of Armstrong, 
Clarion, Indiana, and Jefferson, and the largest entire vote 
for any office elected at the last general election therein was 
19,010. The requisite two per cent, of this vote is 381. The 
nomination papers contain 405 signatures upon eight separate 
sheets, which have been fastened together. Three of these 
sheets with forty-two names thereon contain no affidavit of 
five or of any signers thereof as to the residences and qualifi- 
cations of the signers. Five of the sheets containing 363 
names are severally accompanied by an affidavit of five of the 
signers thereof as required by law. But 381 names are neces- 
sary to effect a nomination by nomination papers. The nomi- 
nation papers, therefore, are also defective by reason of the 
omission of affidavits in regard to the qualification of the 
forty-two signers as required by the statute. 

Testimony was also submitted at the hearing to show 
that many of the signers of these papers were not in fact 
members of the Keystone Party, as stated by them in the 
nomination papers. But in view of the defects already re- 
ferred to we do not think it necessary to consider this testi- 
mony at the present time. 

The nomination papers, as already stated, are defective 
by reason of the use of the party name, and are also defective 
because affidavits did not accompany the papers containing 
forty-two names. Unless amended in these two particulars 
within two {2) days, the said nomination papers are adjudged 
void, and the prothonotary is directed to certify this judgment 
to the secretary of the commonwealth. 
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In the Matter of the Objections to the Certificate of 
Nomination of Henry V. Garrett as a Candidate of 
the William Penn Partv for Representative in Con- 
gress from the First Congressional District op 
Pennsylvania. 

In the Matter of the Objections to the Certificate of 
Nomination of Daniel W. Simkins as the Candidate 
OF THE William Penn Party for Representative in 
Congress from the Second Congressional Distbict. 
C. P. Dauphin County, No. 126 January Term, 191 1. 

In the Matter of the Objections to the Certificate of 
Nomination of Samuel D. Strohm as the Candidate 
OF the William Penn Party for Representative in 
Congress from the Third Congressional District. 
C. P. Dauphin County, No. 127 January Term, 1911. 

In the Matter of the Objections to the Certificate of 
Nomination of Michael Donohue as the Candidate 
OF the William Penn Party for Representative in 
Congress from the Fifth Congressional District, 
C. P. Dauphin County, No. 128 January Term, 1911. 

In the Matter of the Objections to the Certificate of 
Nomination of Frank H. Hawkins as the Candidate 
op the William Penn Party for Representative in 
Congress from the Sixth Congressional District, 
C, P. Dauphin County, No. 129 January Term, 1911, 

Nomination of candidates — Nomination by certificate. 
Although fliere was no congressional election in a congressional 
district at the last election preceding that for which a ceTliJicate of 
nomination has been obtained, if the party represented by the certificate 
polled more than two per cent, of the highest vote cast in the wards 
and electoral divisions composing the district, it is entitled to nominate 
by certificate. 

Objections to Certificate of Nomination. C. P. Dauphin 
County, No. 125 January Term, 191 1. 
E. E. Beidieman for objectiors. 
McCarrel, J. Oct. 21, 1910. 

The certificates of nomination objected to in these cases 
were Issued by the commissioners of riiiladelphia county upon 
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the computation of the vote cast for the nomination of candi- 
dates at the June primaries, 1910. The candidates of the Wil- 
liam Penn Party for the offices referred to were printed upon 
the official ballot at the said primary election, and the nomina- 
tion of the candidates above named for the respective districts 
was certified by the commissioners. The same objections are 
filed to each certificate. They allege that the William Penn 
Party does not legally exist as a party so as to have the right 
to nominate candidates at the primary election. It is con- 
tended by the objectors that the William Penn Party is, so 
far as the office of representative in congress is concerned, a 
political body which must make its nominations by nomination 
papers, and that the . nomination at the June primaries is il- 
legal. It is admitted that the William Penn Party has for 
some years been nominating and voting for candidates for 
various offices in the city of Philadelphia. 

The 6rst section of the Act of July 9th, 1897, P. L. 223, 
provides that nominations by certi6cates may be made by a 
convention of delegates, primaries, meeting of electors, etc, 
"representing a pohtical party which at the election next pre- 
ceding polled at least two per cent, of the largest entire vote 
for any office cast in the state or in the electoral district or di- 
vision thereof for which such primary meeting, caucus, con- 
vention or board desires to make or certify nominations." 

The act then further provides that such party "may nomi- 
nate one candidate for each office which is to be filled in the 
state or in the said district or division at the next ensuing 
election by causing a certificate of nomination to be drawn up 
and filed," 

This act gives to a political body which has polled a two 
per cent, vote in accordance therewith standing as a political 
party and confers upon it the right to effect the nomination of 
one candidate for each office which is to be filled in the state, 
district or division at the next ensuing election by a certificate 
of nomination. Since the passage of the Uniform Primary 
Act of February 17, 1906, P. L. 36, nominations of candidates 
are not to be made by convention of delegates or primary meet- 
ing of electors, but by direct vote at the primaries. 

The second section of the act provides that candidates for 
all offices to be filled at the general election, with the excep- 
tion of those nominated by national or state conventions, shall 
be nominated at the spring primary, and directs that no candi- 
dates for public offices shall be nominated in any other n 
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than as set forth in this act. This section also provides that 
a body of electors may obtain standing as a party by polling 
at either the general or February election preceding such pri- 
mary two per centum of the largest entire vote cast in the po- 
litical district in which nominations are to be made or can- 
didates elected for any candidate at the last general election. 

The testimony at the hearing shows that at the February 
election, 1910, James E. Gorman, a candidate of the William 
Penn Party, received 42,539 votes, and that the highest vote 
at that election was 86,081. This vote is much more than two 
per cent, of the entire vote cast for the state treasurer who 
was elected in the state at the November election, 1909, his en- 
tire vote being 450,630. 

It was further shown that in the First congressional dis- 
trict at the general election of 1909, Gibboney received 10,481 
votes for district attorney, while the vote for Stober for state 
treasurer in that district was 29,349, being the highest vote in 
the district. 

In the Second congressional district. the vote for Gibboney 
was 9,038 and for Stober 21,166. 

In the Third congressional district the vote for Gibboney 
was 8,096 and for Stober 24,297, 

In the Fifth congressional district the vote *for Gibboney 
was 16,964 and for Stober 22,578. 

In the Sixth congressional district the vote for Gibboney 
was 28,292 and for Stober 31,158. 

Thus it appears that although there was no congressional 
election in these districts in 1909, yet in the wards and electoral 
divisions composing the said districts the William Penn Party 
cast very much more than two per cent, of the largest vote 
received by any candidate at that election. 

The vote cast for Gorman, as above stated, shows that this 
party polled a sufficient vote to entitle it to nominate for state 
offices. We do not regard it as important that the party has 
not prior to 1910 nominated any congressional candidates. The 
vote at the February election, 1910, discloses such numerical 
strength as to entitle it to standing as a party and as such 
under the Act of 1906 it has the right to elect at the pri- 
maries one candidate for each office to be filled at the next 
election. If it desires to eflfect such nominations it can only be 
done through the primaries. The rules of the party offered in 
evidence, declare that "all candidates of the William Penn 
Party for state, county, city and township officers, including 
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election officers, and including also overseers, directors or man- 
agers of the poor, auditors and town clerks, shall be nominated 
in the manner prescribed by the Act of February 17, 1906, 
known as the Uniform Primaries Act, P. L. 36." 

These rules show that the party contemplated nominations 
for other than county and city offices, and we are of opinion 
that it had an undoubted right to make such nominations at 
the primaries. The representatives of the party prior to the 
June primaries gave notice to the county commissioners of 
Philadelphia county of their intention to nominate candidates 
for representative in congress in the several districts referred 
to in the caption hereto, and the candidates of this party for 
the said office were placed upon the ballot and voted for at 
the June primary, 1910. A computation of the vote thus cast 
resulted in the making and delivery to the several candidates 
named for the different districts in the foregoing caption, the 
certificates of nomination, which are here objected to. We are 
of opinion that the objections cannot be sustained. The po- 
litical body by its vote has obtained standing as a party and 
it has obeyed the mandate of the Uniform Primaries Act and 
has voted for its candidates at the election appropriate for 
the naming of such candidates. 

We, therefore, adjudge each of the certificates of nomina- 
tion referred to in the above caption as valid, and the prothono- 
tary is directed to certify this judgment to the secretary of the 
commonwealth. 
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City of Harrisburg vs. James Martin. 

Cities — Ordinances — Removal of Garbage. 

An ordinance of a city of the third class which provides 4hat no 
person except the one who has a contract with the city shall be per- 
mitted to carry, convey or transport through the streets, alleys or public 
places of the city, any garbage, dead animals, ashes and miscellaneous 
refuse, without beii^ subject to the penalties therein provided, except 
such dealers in vegetables, fish, oysters and fruit, and the proprietors 
of slaughter houses, who convey the same to the garbage disposal 
plant, is a valid exercise of municipal authority. 

Appeal from judgmen t of alderman. C. P. Dauphin County, 
No. 182 January Term, 1909. 

Hargest &■ Hargest for plaintiff. 

B. B. Beidleman and R. S. Care for defendant. 

KuNKEL, P. J., October 28, 1910. 

This cause comes before us on an appeal from the judg- 
ment of the alderman, imposing a fine upon the defendant for 
violating the ordinance of the City of Harrisburg of January 
20, igo8. which provides rules and regulations for the col- 
lection and removal of garbage, dead animals, miscellaneous 
refuse and ashes within the city limits. The facts are not in 
dispute and may be stated as follows: 

By virtue of the ordinance of the City of Harrisbui^ en- 
titled "An ordinance to authorize the collection and removal ■ 
of garbage by contract," approved the eleventh day of July, 
1903, the City of Harrisburg entered into a contract, on the 
eleventh day of October, 1907, with Alexander W. Carlile 
and Herman Martin, trading and doing business as Carlile 
and Martin, for the colection and disposal of its garbage 
and miscellaneous refuse for and during a period of ten 
years. By an ordinance of the city entitled "An ordinance 
providing rules and regulations for the collection and removal 
of garbage, dead animals, miscellaneous refuse and ashes, and 
also authorizing the sanitary committee or board of health to 
adopt and promulgate additional rules and regulations, and 
providing penalties for the violation of the same," approved 
January 20, 1908, it was provided, in the first section thereof, 
"That the term 'garbage,' wherever used in this ordinance and 
in the rules and regulations of the sanitary committee or board 
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of health, means refuse from animal and vegetable matter and 
food stuffs, after it has been used as foods, except night soil, 
and all refuse, animal and vegetable matter which was in- 
tended -to be so used, and refuse from the markets; house and 
store rubbish, floor sweepings, kitchen and table waste of 
animal or vegetable nature, vegetables, meats, fish, bones, fat 
and all offal;" and by the sixth section thereof it was pro- 
vided, "No person except the one who has a contract with the 
city of Harrisburg therefore shall be permitted to carry, con- 
vey or transport through the streets, alleys or public places of 
the city of Harrisburg, any such garbage, dead animals, 
ashes and miscellaneous refuse, without being subject to the 
penalties hereinafter provided, except such dealers of vege- 
tables, fish, oysters and fruit, and the proprietors of slaughter 
houses, who convey the same to the garbage disposal plant;" 
and by the fifteenth section thereof it is provided further, 
"* * * * Any persons • ♦ + • violating any of the pro- 
visions of this ordinance with respect to the collection and re- 
moval of garbage shall on conviction thereof, before the mayor 
or any alderman of the City of Harrisburg, be punished by a 
fine of not less than ten dollars ($10), nor more than twenty 
dollars ($20), for each offence." 

The defendant, on the fifth day of September, 1908, con- 
veyed and transported with his horse and wagon through the 
streets of the City of Harrisburg garbage and miscellaneous 
refuse, which he had collected from various hotels and for 
which he paid, intending to use the same for the feeding and 
fattening of swine. He had no contract with the city for the 
collection and disposal of garbage, nor was he licensed to 
collect and dispose of garbage, nor was he employed by the 
contractor for that purpose, nor did he convey the garbage 
to the garbage disposal plant established by the city. However 
he promptly and carefully collected and removed the garbage, 
using in so doing wagons containing cans or barrels covered 
by canvas. 

The defendant contends that the ordinance of January 20, 
igoS, is void because it is in restraint of trade and because 
it deprives him of his property without due process of law and 
without just compensation. The questions raised were fully 
discussed and decided in the cases of Reduction Company vs. 
Sanitary Works, 199 U. S. 306, and of Gardner vs. Michigan, 
199 U. S. 325. In the first of these cases, the right of the 
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City of San Francisco to provide by contract for the collec- 
tion and disposal of garbage within its limits in the interests 
of the public health was sustained, and in the second the spec- 
ific question of the right of the City of Detroit to prohibit the 
indiscriminate collection and removal of garbage, even though 
it was of value, was fully considered and the right of the city 
was upheld. To discuss the questions here would be of no 
profit, and we adopt what was said in those cases; and apply- 
ing the reasoning and principles there stated to the present 
case we conclude that the ordinance now assailed is a valid 
exercise of municipal authority. 

We do not understand that there is any complaint of the 
lack of power in the City of Harrisburg to ordain regulations 
on the subject, the sole question in controversy being that of 
the validity of the particular ordinance referred to. If there 
be any question of its power, we think such power is found in 
Section 39, Clause XXXVI, of the Act of May 23, 1889, which 
authorizes the city "to make regulations to secure the general 
health of the inhabitants and to remove and prevent nuis- 
ances." 

The defendant also contends that that which he conveyed 
and transported through the city streets was not garbage with- 
in the meaning of the ordinance. This contention we think is 
answered against him by the ordinance itself. In its first sec- 
tion garbage is defined to be "refuse from animal and vege- 
table matter and food stuffs, after it has been used as food, 
except night soil, and all refuse, animal and vegetable matter 
which was intended to be so used, and refuse from the mar- 
kets ; house and store rubbish, floor sweepings, kitchen and 
table waste of animal or vegetable nature, vegetables, meats, 
fish, bones, fat and all offal." What the defendant transported 
through the streets he collected from hotels and restaurants 
and intended to use for feeding swine. It is quite clear that 
it was refuse from animal and vegetable matter and food 
stuffs after it had been used as food, and refuse animal or 
vegetable matter which was intended to be so used, and kitchen 
and table waste of animal or vegetable nature, meat, fish, bones, 
fat and offal, and therefore was garbage as defined by the 
ordinance. 

The judgment of the alderman is affirmed and the defendant 
is ordered to pay to the City of Harrisburg a fine of ten dol- 
lars and the costs, including the costs of this special appeal. 



by Google 



3i8 DAUPHIN COUNTY REPORTS. Vol. 13 

Commonwealth vs. Andrew Thompson. 
Criminal law — Indictment — Larceny — Description of Property. 

In an indictment for larceny, a description of the property stolen as 
fourteen dollars, lawful money of the United States, the notes and coins 
composing said sum being to the inquest as yet unknown, is sutHcient. 

Proof that a greater sum of money was stolen than was charged in 
the indictment does not amount to a variance. 

Motion for new trial and in arrest of judgment. Quarter 
Sessions of Dauphin County, No. 76 June Sessions, 1910. 

KuNKEL, P. J., November 2, 1910. 

1. The stolen property is described in the indictment as "the 
sum of fourteen dollars, lawful money of the United States, 
the notes and coins composing said sum being to the Inquest 
aforesaid as yet unknown." We think this description of the 
property is sufficient. The phrase "lawful money of the United 
States" clearly indicates the kind and nature of the property 
stolen. To describe it by the name or designation by which 
it is usually or commonly known is all that is required: ^7th 
and i8th sections. Act of March 31, i860, P. L. 433. Besides, 
the Inquest declared that the notes and coins composing said 
money were unknown to it. This is sufficient excuse for lack 
of a more specific description : Commonwealth vs. Sawtelle, 1 1 
Cush. 142; Bishop Crim. Proc. Vol. 2, Section 668; Whar- 
ton Crim. PI. and Proc, Sections 218 and 189 A. If the 
defendant believed he was not fully advised respecting the 
property which he was charged with stealing, he could have 
asked for a bill of particulars. This he failed to do: Wil- 
liams vs. Commonwealth, 91 Pa. 493. 

2. The evidence showed that the money which was stolen 
consisted of two five dollar bills, three one dollar bills, and 
other money amounting in all to fourteen dollars and seventy- 
five cents ; that the defendant was in the room where the 
money was about the time it was taken ; that he disclaimed at 
the time that he had in his possession more than something' 
over one dollar; that shortly afterwards he exhibited a five 
dollar bill in a saloon where he was drinking. He endeavor- 
ed to explain his possession of the five dollar bill by testifying 
that he had received it from a female friend, part of it as a 
loan and part of it for the purpose of buying for her a pair 
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shoes He failed, however, to produce his friend to corrobor- 
ate his testimony. These circumstances were proper for the 
consideration of the jury and we could not invade its prov- 
ince by ^ving binding instructions for the defendant. The 
opportunity to take the money, the possession of a bill of the 
same denomination as one which had been stolen, in con- 
nection with the defendant's disclaimer that he had so much 
money, and his uncorroborated and questionable explanation 
of the possession of the bill, were sufficient to support the 
verdict. 

3. The proof that a greater sum of money was stolen than 
was charged in the indictment did not amount to a variance. 
Com'th. vs. Hussey, ill Mass. 433. It does not lie in the 
mouth of the defendant to complain that he was not charged 
with stealing all the money that was taken. Proof that the 
defendant stole all or part charged to have been stolen was 
enough to sustain the count for larceny. 

4. There was no proof to support the count charging lar- 
ceny by bailee. We will take this into consideration and sen- 
tence will be imposed on the count for larceny only. 

The motion in arrest of judgment and for a new trial is 
overruled and the defendant is ordered to appear for sen- 
tence on Monday, November 7, 1910, at 10 o'clock A. M. 
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Commonwealth of Pennsylvania, ex rel. Patrick J. Sul- 
livan vs. Robert McAfee, Secretary of the Com- 
monwealth OF Pennsylvania. 

Alderman — Election of — Residence. 

Residence in the ward or district is a constitutional qualification for 
election to the office of alderman, and is made a condition precedent to 
an election for that office. The residence must be continued after ap- 
pointment or election, otherwise the right to hold the office is lost. 

C. P. Dauphin County, No. 253, Commonwealth Docket, 
1910. 

E. E. Beidletnan for plaintiff. 

IVm. M. Hargest, Assistant Deputy Attorney General, for 
defendant. 

McCarbell, J., November 2, 1910. 

The answer of the respondent to the alternative writ issued 
in this case shows that there is no material dispute as to the 
facts. The cities of Pittsburg and Allegheny were consoli- 
dated in pursuance of the provisions of the Act of February 
7„i9o6, P. L. 7. At the time of the consolidation, Pittsburg 
had forty-four wards and Allegheny fifteen wards. In pur- 
suance of the Act of April 24, 1905, P. L. 307, the wards 
of the consolidated city of Pittsburg were rearranged and the 
number reduced to twenty-seven. This rearrangement and 
reduction was effected by joining a number of wards or parts 
of wards and not by combining two or more adjoining wards 
without change in the ward lines. 

At the election in February, 1910, Patrick J. Sullivan, the 
relator, was elected to the office of Alderman in the new Sixth 
Ward of the consolidated city. 

There is -nothing in the Act of February 7, 1906, P. L. 7 
under which the consolidation was effected, relating to the 
election of aldermen. 

The Act of April 24th, 1905, P. L. 307, under which the 
reduction of wards was made, provides in Section 4, as fol- 
lows, to wit: 

"All aldermen, constables and other elective officers of the 
ward or wards affected by the creation, division or consolida- 
tion shall continue in office until the expiration of the term 
for which they have been elected, and their successors shall be 
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elected under the provisions of the laws regulating the election 
of such aldermen, constables and other ward officers." 

Article V, Section ii of the Constitution provides that jus- 
tices of the peace or aldermen shall be elected in the several 
wards, districts, boroughs and townships by the qualified 
electors thereof, and then directs, as follows: 

"No person shall be elected to such office unless he shall 
have resided within the township, borough, ward or district 
for one year next preceding his election. In cities containing 
over fifty thousand inhabitants not more than one alderman 
shall be elected in each ward or district." 

Residence in the ward or district is a constitutional qualifi- 
cation for election to the office of alderman, and is made a 
condition precedent to an election for that office The resi- 
dence must be continued after appointment or election, other- 
wise the right to hold the office is lost. 

Commonwealth v. Hart, 1st Dauphin, 92. 

Morrison v. Stewart, 6th Luzerne Legal Register, 89. 

The Act of June 21, 1839, P. L. 376, provides that alder- 
men and justices of the peace shall "during their continuance 
in office respectively keep their office in the ward, borough or 
township for which they shall have been elected." 

Residence in the ward or district is thus made a constitu- 
tional and statutory requisite for election to or holding; the 
office of alderman, and when the residence ceases the necessary 
qualification no longer exists. The office is vacant and may 
be filled by appointment or election. 

It is admitted that the relator in this case is a resident of 
the new Sixth Ward. It is also admitted in the answer that 
William J. Ryan, an alderman of the old Twelfth Ward, part 
of which is now included in the new Sixth Ward, holds a 
commission as alderman expiring May 11, 1911, but is not 
now a resident of the new Sixth Ward, his residence being 
in the portion of the old Twelfth Ward included in the new 
Second Ward. The new Sixth Ward therefore appears to 
be without any resident alderman therein, and the relator ap- 
pears to have been duly elected to that office in February, 
1910. The vacancy in the office arose immediately upon the 
erection of the new ward without leaving any resident alder- 
man therein. 

Walsh vs. Commonwealth, 89 Pa. 419. 
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Cora M. Cameron vs. Nathan Brenner. 

Commonwealth, Ex. rel. Snyder vs. Machamer, 18 Co. Rp 

We are therefore of the opinion that the relator, Patrick J. 
Sullivan, has been duly elected to the office of Alderman in 
the Sixth Ward of the present city of Pittsburg, and is en- 
titled to his commission as such. We therefore direct that a 
writ of peremptory mandamus do now issue in accordance 
with the prayer of the petitioner. 



Cora M. Cameron vs. Nathan Brenner. 

Lost instrument in writing — Evidence. 

Where, after proof of the loss of an agreement in writing, and e 



dence as to its contents, the jury is instructed that the burden is on the 
plaintiff to satisfy them by the weight of the evidence that the agreement 
was made, a verdict for plaintiff will not be disturbed. 

Motion for judgment non obstante veredicto. C. P. Dauphin 
County, No. 718 September Term, 1910. 

Harvey Knupp for plaintiff. 

John E. Patterson for defendant. 

McCarrell, J., November 5, 1910. 

A verdict was rendered in favor of the plaintiff in this case 
and against the defendant for $110.95 o" January 21, 1910. 
The plaintiff's action was based upon an alleged contract in 
writing made by the defendant to pay the plaintiff the sum of 
$100.00 for rent due the plaintiff by one James Brenner, in 
case the said James Brenner should fail to pay the same by 
April I, 1908. The plaintiff proved that the defendant made 
an agreement in writing relative to this rent and that the 
writing was lost or destroyed. After this proof had been ten- 
dered, evidence was received as to the contents of the lost 
paper and the testimony of three witnesses was heard, giving 
the contents of the paper substantially according to their re- 
collection. The case was submitted to the jury with instruc- 
tions to them to determine whether or not the defendant had 
made an agreement in writing for the payment of the rent in 
question and whether the witnesses who had testified as to the 
contents of the paper had accurately stated the same. The 
jury was carefully instructed that the burden of proof was 
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Commonwealth, ex rel. Thomas Edgar vs. Robert Mc.\fee. 
upon the plaintiff to satisfy them by the weight of the evi- 
dence that the agreement in writing had been made and that 
the contents of the paper had been stated by the witnesses 
with substantial accuracy. The testimony submittec' *" •■*''' 
jury we have carefully read and are of opinion thai 
warrants the verdict which has been rendered. We 1 
overrule the present motion for judgment non obstai 
dido and direct that judgment be entered upon the v 
favor of the plaintiff and against the defendant upon 
of the jury tees. 

To this order the defendant by his counsel, exp* 
at his request the exception is now sealed. 



Commonwealth of Pennsylvania, ex. rel. Thoma 
vs. Robert McAfee, Secretary of the Common 

OF Pennsylvania. 

Aldermen — Election of — Residence — Change of wa; 

Where an alderman, in commission, resides in part of an 
which has, by consolidation become part of a new ward, tl 
vacancy that can be filled by an election in the new ward c 



Mandamus. C. P. Dauphin County, No. 254 Commi 
Docket, 1 910. 

£. E. Beidleman for plaintiff. 

Wm. M. Hargesl, Assistant Deputy Attorney Gen 
defendant. 

McCarrell, J., November 2, 1910. 

The answer of the respondent to the alternative wr 
in this case shows that there is no material dispute ; 
facts. The cities of Pittsburg and Allegheny were 
dated in pursuance of the provisions of the Act of Fel 
1906, P. L. 7. At the time of the consolidation, Pittst 
forty-four wards and Allegheny fifteen wards. In p 
of the Act of April 24th, 1905, P. L. 307, the ward 
consolidated city of Pittsburg were rearranged and t 
ber reduced to twenty-seven. This rearrangement an 
tion was effected by joining a number of wards or 
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wards and not by combining two or more adjoining wards 
without change in the ward line. 

At the election in February, 1910, Thomas Edgar the rela- 
tor was elected to the office of Alderman in the new Seven- 
teenth Ward of the consoHdated city. 

There is nothing in the Act of February 7, 1906, P. L. 7, 
under which the consolidation was effected, relating to the 
election of aldermen. 

The Act of April 24, 1905, P. L. 307, under which the 
reduction of wards was made, provides in Section 4, as fol- 
lows, to wit : 

"All aldermen, constables and other elective officers of the 
ward or wards affected by the creation, division or consolida- 
tion shall continue in office until the expiration of the term for 
which they have been elected, and their successors shall be 
elected under the provisions of the laws regulating the election 
of such aldermen, constables and other ward officers." 

Article V, Section 11 of the Constitution provides that jus- 
tices of the peace or aldermen shall be elected in the several 
wards, districts, boroughs and townships by the qualified elec- 
tors thereof, and then directs, as follows: 

"No person shall be elected to such office unless he shall 
have resided within the township, borough, ward or district 
for one year next preceding his election. In cities contain- 
ing over fifty thousand inhabitants not more than one alder- 
man shall be elected in each ward or district." 

Residence in the ward or district is a constitutional qualifi- 
cation for election to the office of aldermen, and is made a 
condition precedent to an election for that office. The resi- 
dence must be continued after appointment or election, other- 
wise the right to hold the office is lost. 

Commonwealth vs. Hart, ist Dauphin, 92 

Morrison vs. Stewart, 6 Luzerne Legal Register, 89. 

The Act of June 21, 1839, P. L. 376, provides that aldermen 
and justices of the peace shall "during their continuance in 
office respectively keep their office in the ward, borough or 
township for which they shall have been elected." 

Residence in the ward or district is thus made a constitu- 
tional and statutory requisite for election to or holding the 
office of alderman, and when the residence ceases the neces- 
sary qualification no longer exists. The office is vacant and 
may be filled by appointment or election. 
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It is admitted that the relator in this ca 
the new Seventeenth Ward. It is also adm 
that G. J. Bleichner, who was elected as a 
old Twenty-sixth Ward, now included in th 
Ward holds a commission which does not e: 
Monday in May, 1912. It is further adr 
Lyons who was elected as an alderman of 
Ward, resides in that part of the old Thii 
is now included in the new Seventeenth W 
mission does not expire until the first Mon 
Thus it appears that there are and were i 
two Aldermen in the new Seventeenth Wa 
sions had not expired and would not expire 
day of May, 1910. There was, therefore, 
office of Alderman in the Seventeenth V 
lawfully be tilled by the election of the relat 
election, 1910. 

We are therefore of the opinion that tl: 
Edgar, is not entitled to a commission in 
election held in February, 1910. We the 
the writ of alternative mandamus previoi 
case and dismuiss the petition at the costs < 
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Commonwealth of Pennsylvania, ex. rel. Samuel Aber- 
NATHY vs. Robert McAfee, Secretary op. the Com- 
monwealth OF Pennsylvania. 

Alderman — Qualifications — Residence — Change of ward lines. 

Residence in the ward or district is made a constitutional and statu- 
tory requisite for election to or holding the office of alderman, and 
when the residence ceases the necessary qualification no longer exists. 
The office is vacant and may be filled by appointment or election. 

Mandamus. C. P. Dauphin County, No. 255 Commonwealth 
Docket, 1910. 

B. E. Beidleman for plaintiff. 

Wm. M. Hargest, Assistant Deputy Attorney General, for 
defendant. 

McCarrell, J., November 2, 1910. 

The answer of the respondent to the alternative writ 
issued in this case shows that there is no material dispute as 
to the facts. The cities of Pittsburg and Allegheny were con- 
soli-dated in pursuance of the provisions of the Act of Feb- 
ruary 7, 1906, P. L. 7. At the time of the consoHdation, 
Pittsburg had forty-four wards and Allegheny fifteen wards. 
In pursuance of the Act of April 24th, 1905, P L. 307, the 
wards of the consolidated city of Pittsburg were rearranged 
and the number reduced to twenty-seven. This rearrange- 
ment and reduction was effected by joining a number of wards 
or parts of wards and not by combining two or more adjoin- 
ing wards without change in the ward line. 

At the election in February, 1910, Samuel Abernathy, the 
relator was elected to the office of Alderman in the new 
Twenty-second Ward of the consolidated city. 

There is nothing in the Act of February 7, 1906, P. L. 7, 
under which the consolidation was effected, relating to the 
election of aldermen. 

The Act of April 24, 1905, P. L. 307, under which the 
reduction of wards was made, provides in Section 4, as fol- 
lows, to wit: 

"All aldermen, constables and other elective officers of the 
ward or wards affected by the creation, division or consolida- 
tion shall continue in office until the expiration of the term for 
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which they have been elected, and their successors shall be 
elected under the provisions of the laws regulating the election 
of such aldermen, constables and other ward officers." 

Article V, Section ii of the Constitution provides that jus- 
tices of the peace or aldermen shall be elected in the several 
wards, districts, boroughs and townships by the qualified elec- 
tors thereof, and then directs, as follows; 

"No person shall be elected to such office unless he shall 
have resided within the township, borough, ward or district 
for one year next preceding his election. In cities contain- 
ing over fifty thousand inhabitants not more than one aider- 
man shall be elected in each ward or district." 

Residence in the ward or district is a constitutional qualifi- 
cation for election to the office of aldermen, and is made a 
condition precedent to an election for that office. The resi- 
dence must be continued after appointment or election, other- 
wise the right to hold the office is lost. 

Commonwealth vs. Hart, ist Dauphin, 92 

Morrison vs. Stewart, 6 Luzerne Legal Register, 89. 

The Act of June 21, 1839, P. L. 376, provides that aldermen 
and justices of the peace shall "during their continuance in 
office respectively keep their Office in the ward, borough or 
township for which they shall have been elected." 

Residence in the ward or district is made a constitutional 
and statutory requisite for election to, or holding the office of 
alderman, and when the residence ceases the necessary qualifi- 
cation no longer exists. The office is vacant and may be filled 
by appointment or election. 

It is admitted that the relator in this case is a resident of 
the new Twenty-second ward. He resides in the old First 
ward of Allegheny, now part of the new Twenty-second ward. 
His commission expired on the first Monday in May, 1910, and 
he was re-elected in February, 1910. George R. Cain an 
alderman of the old Second ward, Allegheny, has a commis- 
sion expiring on the first Monday in May, 1913, but in the 
year 1909, he removed and resided in the new Twenty-fifth 
ward of the consolidated city, and thus forfeited his office by- 
losing the constitutional and statutory qualifications of resi- 
dence. Although he is now in the new Twenty-second ward, 
he did not by his return acquire the right to hold the office 
of alderman. By this change of residence a vacancy was 
created in that office, which could only be filled by appoint- 
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ment or election. The new Twenty-second ward therefore 
appears to be without any resident alderman therein, and the 
relator appears to have been duly elected to that office in Feb- 
ruary, 1910, 

We are therefore of opinion that the relator, Samuel Aber- 
nathy, has been duly elected to the office of alderman in 
the twenty-second ward of the present city of Pittsburg, and 
is entitled to his commission as such. We therefore direct 
that a writ of peremptory mandamus do now issue in accord- 
ance with the prayer of the petitioner. 



COMMONWeALTH OF PENNSYLVANIA, EX REL. JOHN P. ElKIN, 

Attorney General, vs. The Guarantors Finance 
Company et al. 

Auditor^ reports — Finding of fact — Insurance — Re-insurance 
— Assent of policy holders. 

Where 3 question of fact has been determined at a prior audit, and 
the report coniimted. the court will not re-try the question at the in- 
stance of exceptants to a subsequent report who were benefited by the 
former distribution. 

Policy-holders in an insurance company who have not assented to a 
contract of re-insurance in another company, cannot participate in the 
distribution of a fund assigned by the first company to the second for 
the benefit of the pohcy-holders of both companies. 

Exceptions to Auditor's Report, C. P. Dauphin County, 
No. 365, Commonwealth Docket, 1898. 

Read, Gill & Runk for exceptions. 

Smarts, Umberger & Swarts, and A. H. Wintersteen, 
contra. 

KuNKEL, P. J., June 8, 1910. 

The exceptions to this report present two questions, one 
of fact and the other of law. Of fact whether the $50,000.00 
of bonds of the Kittanning Iron & Steel Manufacturing Com- 
pany, which were delivered by the Insurance Commissioner 
to the Receivers were the specific bonds deposited with th« 
Commissioner by the Guarantors Finance Company. Of law, 
whether the policy holders of the Guarantors' Liability Indem- 
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nity Company are entitled to share in the proceeds of such 
. bonds. 

The auditors have awarded the proceeds to the policy- 
holders of the Finance Company to the exclusion of the policy- 
holders of the Indemnity Company. In their first report, (pp. 
79-182) distributing the proceeds of the deposit which was 
made by the Indemity Company with the Insurance Commis- 
sioner and attempted by that company to be transferred to the 
Finance Company, the auditors found as a fact that the fund 
deposited with the Insurance Commissioner and delivered by 
him to the receivers was made up of securities originally de- 
posited by the Indemnity Company for the benefit of its policy- 
holders or of substitutes therefor, and of $50,000.00 of bonds 
of the Kittanning Iron & Steel Manufacturing Company, and 
that these bonds were deposited by the Finance Company. 
They also found, page 108, at the request of the Scranton Trac- 
tion Company, one of the present exceptants, referring to the 
list of securities delivered by the commissioner to the re- 
ceivers, that all the securities named therein, except the $50,- 
000.00 of bonds of the Kittanning Iron Company, formed a 
part of the trust deposit of the Indemnity Company prior to 
November 18, 1897. The contention that the evidence did 
not show "that the bonds of Bucks County and of the Quaker- 
town and Easton Railway Company (which were among the 
securities delivered) were the identical bonds which were sub- 
stituted for bonds owned by the Indemity Company in the de- 
posit with the Insurance Commissioner, and that the bonds of 
the Kittanning Iron & Steel Company were the identical bonds 
which were not so substituted" is without merit. The ex- 
ceptants have already shared in the proceeds of the Bucks 
County bonds and the Quakertown and Easton Railway Com- 
pany bonds as the property of the Indemnity Company upon 
the finding of the auditors in their first report. These bonds, 
tc^ether with certain other securities which were delivered, 
made up the amount deposited by the Indemnity Company. 
Necessarily what remained of the total deposit with the com- 
missioner, namely, the $50,000.00 of bonds of the Kittanning 
Iron & Steel Ccwnpany, belonged to the Finance Company 
which was the only other depositor. In order to determine on 
the first distribution the exclusive right of the policyholders of 
the Indemnity Company to the fund which represented the 
proceeds of the deposited securities, it was necessary to iden- 



by Google 



ajo DAUPHIN COUNTY REPORTS. Vol. 13 

Com. vs. The Guarantors Finance Co. et al. 
tify the securities as those which belonged to the trust de- 
posit of the Indemnity Company. The same evidence that 
determined that question in favor of the policy holders of the 
Indemnity Company showed that the $50,000.00 of bonds of 
the Kittanning Iron & Steel Company dehvered to the re- 
ceivers were the bonds which had been deposited by the 
Finance Company. It is rather late for the exceptants, after 
they have benefitted by such finding and have excluded the 
policy holders of the Finance Company from sharing with 
them in the distribution of the proceeds of the other securities 
which constituted the deposit, to question the sufficiency of the 
evidence relating thereto. The first report of the auditors 
finding the fact of the identity of the Kittanning bonds as the 
property of the Finance Company was confirmed. All the pres- 
ent exceptants were distributees in the first distribution and 
accepted the findings of the auditors. The question of iden- 
tity was then adjudicated and there is every reason why it 
should not now be opened and retried. 

The question of the right of the policy-holders of the 
Indemnity Company to share in the proceeds of the Kittanning 
Iron & Steel Company bonds we think is also settled. On the 
first distribution all the exceptants claimed as policy-holders of 
the Indemnity Company. Nowhere in the report does it ^- 
pear that they made claim as policy-holders in the Finance 
Company. At the beginning of the discussion of the question 
of preference, on page 113 of the first report, the auditors 
say, "it is contended on behalf of the policy holders of the 
Guarantors Liability Indemnity Company, who have not as- 
sented to the assignment by the Guarantors Liability Indemnity 
Company to the Guarantors Finance Company and still retain 
their original policies, that claims under these policies are to 
be paid out of the proceeds of the fund of $200,000.00 deposit- 
ed by the Guarantors Liability Indemnity Company with the 
Insurance Commissioner, under the Act of April 6, 1869, P. L- 
65, which was transferred by him to the Receivers, in prefer- 
ence to claims of policy-holders of the Guarantors Finance 
Company, etc.," and on page 126 they state their conclusion, 
as follows: "The attempt of the Guarantors Liability Indem- 
nity Company to assign the deposit to the Guarantors Finance 
Company so that it might be held for the benefit of their policy- 
holders as well as the original policy holders of the Guarantors 
Liability Indemnity Company is a nullity." They held it to be 
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a nullity as against the claimants, the policy-holders of the In- 
demnity company, because, as is manifest from the argument 
upon which the conclusion rests, these claimants had not as- 
sented to the contract for reinsurance made between the com- 
panies. It is clear that the auditors understood that the ex- 
ceptants and the otlier policy-holders of the Indemnity Com- 
pany refused to acquiesce in or to affirm this contract, but 
claimed on their policies in the Indemnity Company, and the 
auditors so treated them, not as policy holders of the Finance 
Company, for without their assent they could not be made 
such, and they had not assented, but as policy-holders of the 
Indemnity Company notwithstanding the assignment and con- 
tract between the two companies. As they never became 
policy-holders of the Finance Company, they can have no claim 
against the fund of that company now being distributed. 
What may be the true construction of the instrument by which 
the Indemnity Company assigned its deposit with the Insur- 
ance Commissioner to the Finance Company is of little or no 
consequence. The fact remains beyond dispute that these 
exceptants claimed as policy-holders of the Indemnity Com- 
pany who had not assented to the assignment or to the con- 
tract for re-insurance. They certainly cannot be permitted 
now to pose as policy-holders of the Finance Company with 
which they had no contractual relation. 

All the exceptions are overruled, the auditors' report is 
confirmed and distribution is directed to be made in accordance 
therewith. 
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Commonwealth Building & Loan Association vs. Georgb 
W. HocKER, Mortcagob, and Mary M. Hocker, Real 
Owner. 

Sheriff's sales — Judgment on mortgage — Notice to personal 
representative of deceased mortgagor. 

Where the title to mortgaged premises passed prior to the entry 
the judgment on the mortgage, to the widow of the deceased mor^gor 
by adjudication of the Orphans' Court under the widows' exemption 
law, and the price brought therefor at the sale is more than sufficient 
to pay the mortgage debt and costs, the estate of the mortgage debtor 
has no interest to be subserved by a proceeding to strike off the judg- 

The owner of mortgaged property, who has had notice of the pro- 
ceedings to obtain judgment on the mortgage, has no standing to object 
to the regularity of the judgment. 

Rule to Strike off Judgment. C. P. Dauphin County, No, 
333, September Term, 1909. 

F. M. On for rule. 

KuNKEL, P. J., July I, 1910. 

C. P. Dauphin County, No. 333, September Term, 1909. 

The petitioner complains that the judgment on the mort- 
gage was taken on the return of two nihil without notice to 
or the service of process upon her as the representative of the 
deceased mortgagor. The title to the mortgaged premises 
passed prior to the entry of the judgment to her as the widow 
of the deceased mortgagor by adjudication of the Orphans' 
Court under the widows exemption law, and as the price 
brought therefor at the sale is more than sufficient to pay the 
mortgage debt and costs, the estate of the mortgage debtor has 
no interest to be subserved by the present proceeding. The 
petitioner, his administratrix, therefore is in no position to ask 
the intervention of the court against the regularity of the 
judgment or of the sale. 

Nor as owner of the mortgaged premises is she in posi- 
tion to object. She had notice of the proceeding for judgment 
and process was served upon her. She made no defense at 
the time, and as owner of the premises does not now complain. 
The rule to set the sale aside and to strike off the judgment is 
discharged at the costs of the petitioner. 
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John A. Affleck, Administrator of the Estate of E. W. 
S. Parthemore, Deceased, vs. New England Mutoai, 
Life Insurance Company. 

Life insurance — Ownership of policies assigned as coliaterai 
security for payment of insured's indebtedness. 

The assignee of policies of life insurance and the holder of them 
as collateral security for the insured's indebtedness, which indebt- 
edness exceeds the sum realized and paid on the policies, is entitled to 
have the proceeds of the policies applied toward the payment of such 
indebtedness. 

C. P. Dauphin County, No. 84, March Term, 1910. 

E. W. Jackson for plaintiff. 

Nead & Nead for defendant. 

Kunkel, p. J., December 7, 1910. 

These are issues to try the right to certain moneys now 
in court, and they have been submitted to us by the parties 
for decision without the intervention of a jury, pursuant to the 
Act of April 22, 1874, P. L. lOQ. 

FACTS. 

The facts are not in dispute. We find them as requested 
by the defendant in the issues to be as follows: 

1. E. W. S. Parthemore died on the 2Sth of April, 1909. 

2. At the time of his death he was indebted to the said 
American Ban und Spar Verein in the sum of eleven thousand, 
eight hundred and sixty-tiyo dollars and forty-one cents {$11,- 
862.41), and to the Provident Building & Loan Association in 
the sum of ten thousand, six hundred and seventy-seven dollars 
and ten cents ($10,677.10), 

3. This indebtedness was secured by ten (10) shares of 
the Dauphin Electrical Supply Company stock; eight (8) 
shares of the Harrisburg Traction Company; fourteen (14) 
shares of the J. Horace McFarland Company; out of the sale 
of which was realized one thousand, nine hundred and twenty 
dollars ($1,920.00). 

4. On the I ith of October, 1906, the said E, W. S. Parthe- 
more assigned to Edward Moeslein, President of the American 
Ban und Spar Verein, a policy of the New England Mutual 
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Life Insurance Company, No. 158726, for the sum of $5,000.00 
as collateral security for the above stated indebtedness to said 
association. 

5. On the same date the said E. W. S. Parthemore as- 
signed to Edward Moeslein, President of the Provident Build- 
ing and Loan Association, a policy of the said New England 
Mutual Life Insurance Company, No. 114813, for the sum of 
$1,000.00, as collateral security for the above stated indebted- 
ness. 

6. Upon suit brought by the said John A, Affleck, Admin- 
istrator, against the said New England Mutual Life Insurance 
Company for the recovery of the amounts of the said two 
policies and upon interpleader proceedings, the said Insurance 
Company paid the amounts of the two policies into this court, 
the title to which the issues herein were directed to try. 

CONCLUSIONSOF LAW. 

Under the conceded facts, there can be but one conclu- 
sion touching the right to the moneys in dispute. The de- 
fendant, being the assignee of the policies and the holder of 
them as collateral security for the insured's indebtedness, 
which indebtedness exceeds the sum realized and paid on the 
policies, is entitled to have the proceeds of the policies applied 
toward the payment of such indebtedness. 

We therefore conclude, that the moneys in court belcmg to 
the defendant in the issues. Accordingly we direct judgment 
be entered in his favor and against the plaintiff, unless ex- 
ceptions be filed within the time limited by law. 
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Salary of Associate Judges. 
Associate judges — Salary — Acts of April ii, i& 
9. 1873. 

The granting of a rule, the issuing of a subpcena In 
proval of a bond, etc., by an associate judge at chamber 
stitute a day employed in the discharge of his official < 
meaning of the acts of assembly regulating the pay of a 

In settling the accounts of associate judges for t 
auditor general should allow each judge for at least sixt 
per annum, at $5.00 per day, and an additional sum of $: 
each day during the year that he may have been in ati 
sions of his court over and above said minimum allowan< 



Attorney General's Department. Opinion I 
son. Auditor General. 

Cunningham, Deputy Attorney General, 
1910. 

This department is in receipt of a comm:Ui 
your department, enclosing the requisitions m 
James L, Vose upon you, as auditor general, for 
for services rendered by him as one of the assoc 
Wyoming county for the quarters ending May 3 
31, 1910, respectively, which requisitions are aa 
accounts giving the dates and items upon which 
compensation is based. Your communication i; 
panied by similar requisitions from Hon. Georgi 
the other associate judge of Wyoming county, ai 
tions from certain other associate judges in th< 
ask to be advised as to the proper basis upon w 
settlements of these accounts against the commf 

These claims for compensation are present 
31st section of the act of April 9, 1873, P. L. i 
tion is one of the sections of the general appropr 
that year, but contains the legislative provisions 
the associate judges of this state now receive thi 
tion. Section 31 of said act reads as follows: 

"For the payment and mileage of the 
judges of the courts of this commonwealth 
of fifty thousand dollars, or so much thereo 
be necessary; each associate judge shall r 
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lieu of the salary now allowed by law five dollars per 
day for every day he may be employed in the dis- 
charge of his official duties; provided, that the salary 
of no associate jut^e shall be less than three hundred 
dollars." 

It is unnecessary for our present purpose to take up the 
different accounts in detail, as all of the requisite facts can 
be ascertained from an examination of the account presented 
by Judge Vose for the months of March and April, 1910. 
For the month of March compensation is claimed for twenty- 
seven days service at $5.00 per day, or $135.00. As I under- 
stand the communication submitted with your request, the 
dates upon which services are claimed to have been rendered 
and the nature of these services during said month of March 
are as follows: 

On March ist Judge Vose took the affidavit of Dr. Bard- 
nell to some statement at chambers. This was the only service 
on March ist. 

On March 2nd Judge Vose, at chambers, administered the 
oath of office to a poor director. 

On March 3rd he took the affidavit of . . .Brown to some 
paper or statement, the character of which is not set forth. 

On March 4th, 5th and 7th similar affidavits were taken, 
one on each of said days, and the taking of these affidavits 
constituted the only services rendered during said three days. 

On March 8th Judge Vose awarded a subpcena in divorce 
in the case of Carr v. Carr ; and 

On March 9th the affidavit of. . .Lewis was taken to some 
paper. 

On March loth a petition for the transfer of a liquor 
license was presented to Judge Vose, and on March iTth and 
12th affidavits were made by two individuals to papers or 
statements of some character before Judge Vose. 

On March 14th Judge Vose administered the oath of 
office to a judge of elections; and on March 15th granted a 
rule of some kind. 

On March i6th he took the affidavit of... Little to a 
statement of some kind ; and on March 17th he granted a rule 
in some proceeding. 

On March 18th and iQth two individuals made affidavit 
before Judge Vose to some kind of statements. 
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On March 21st he approved the bond of a tax collector, 
and on March 22nd administered an oath. 

On March z^rd Judge Vose was in attendance at a session 
of argument court for Wyoming county. 

On March 24th he took the afHdavit of a printer to the 
publication of a legal advertisement ; on March 25th approved 
the bond of a tax collector; and on March 26th and 28th cer- 
tain individuals made affidavit before him to the contents of 
certain papers. 

On March 2gth he administered the oath of office to a 
councilman ; and on March 30th a tax collector's bond was 
approved. 

On March 31st some kind of an affidavit was taken before 
Judge Vose. 

From this recital it is clear that on each one of twenty- 
six different days in the month of March Judge Vose claims 
to have rendered one single item of service, for each of which 
items he claims the compensation fixed by law "for every 
day" an associate judge is "employed in the discharge of his 
ofUcial duties." 

It seems a fair inference from the statements and com- 
munications attached to his account by Judge Vose that he 
claims to be entitled to receive $5.00 from the state for each 
day upon which he happens to "execute a paper." In, expla- 
nation of his account for the whole quarter, after detailing 
the character of the services rendered, he makes the follow- 
ing statement : 

"This makes a total of 45 papers which I have 
executed on 45 separate days as shown by records 
I am able to find. This leaves 34 papers that I claim 
pay for in statement for quarter ending May 31st, of 
which I can find no court record, some of which do 
not pertain to court business ; but are all papers to 
which I attached the seal of court and supposed I was 
justified in taking credit for, as that has been the 
custom of associate judges before me, and also with 
my present associate, George D. Vaughn." 

It should also be noted that Judge Vose was in attend- 
ance at court only one day during the month of March, to 
wit: March 23rd, upon which date a session of argument 
court was held. 
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For the month of April Judge Vose charges 26 days at 
$5.00 per day. During this month he was in attendance at 
court on eight separate days, and for the remaining 18 days 
he claims $5.00 per day for the rendition of services similar 
to those above detailed for the month of March. 

Associate judges are to be paid for the performance of 
judicial duties. During the whc4e quarter under discussion 
Judge Vose was in attendance at court only eleven days. 
Outside of court he seems, during the quarter, to have ren- 
dered the following services: He approved 17 bonds of tax 
collectors, one bond on each of 17 separate days. He also ap- 
proved the bond of one justice of the peace. He took action 
on three different days with reference to three petitions for 
the transfer of liquor licenses. On seven different days he 
awarded seven subpcenas in divorce. On four different days 
he granted four separate rules. Five dollars per day is 
charged for the remainder of a total of 79 days for the three 
months in question, because on each of these days someone 
made affidavit to some paper before Judge Vose. 

The account presented by Hon. George D. Vaughn, the 
other associate judge of Wyoming county, for the quarter end- 
ing August 31, 1910, shows that Judge Vaughn claims com- 
pensation for 53 days at $5.00 per day. During the month 
of June he states that he was in attendance at court 7 days, 
and that he was "at chambers for Attorney Piatt" on 8 differ- 
ent days, and "at chambers for Attorney Keeler" on 2 days, 
a total of 17 days. No statement of the nature or extent of 
the services rendered at chambers at the instance of these 
attorneys is submitted. 

You ask to be advised with reference to the proper basis 
for the settlement of accounts of associate judges. A review 
of the legislation governing this question will be of assist- 
ance in reaching a satisfactory conclusion. 

By the act of May 20, 1857, P. L, 612, entitled, "an act 
to regulate the salaries of the associate judges of this com- 
monwealth," it is provided that the compensation of asso- 
ciate judges, outside of the city of Philadelphia, shall be as 
follows, to wit: 

"For those whose attendance at court does 

not exceed four weeks per annum, the sum of 

one hundred and twenty-five dollars ; for those 

whose attendance at court exceeds four weeks 
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and does not exceed six weeks, one Ii 
and fifty dollars; for those whose attende 
court exceeds six weeks and does not excee 
weeks, two hundred dollars ; for those whose 
ancc at court exceeds eight weeks and does i 
ceed ten weeks, two hundred and fifty dolla 
those whose attendance at court exceeds ten 
and does not exceed twelve weeks, three hundr 
lars; and for those whose attendance at co\ 
ceeds twelve weeks, three hundred and fifty i 
and for all whose attendance at court exceed: 
weeks, four hundred dollars." 

By the 2znd section of the act of April ii, 
75, it is provided that each associate judge sh 
twenty-five per centum in addition to the salaries i 
by law." 

Thus the law remained until the approval o 
mentioned act of 1873, by the 31st section of whic 
the sum of fifty thousand dollars is appropriated : 
ment of the compensation of associate judges. ' 
also contains the following provision : 

"Each associate judge to receive, in lieu 
salary now allozved by law, jive dollars per i 
every day he may be employed in the discharg, 
official duties; provided that the salary of n 
ciate judge shall be less than three hundred ri 

In other words, in lieu of paying associate ju< 
pensation in proportion to and fixed by the numb 
per annum such judge is "in attendance at court, 
lature determined that each judge should be pai' 
day for every day he may be employed in the disci 
official duties. 

In ascertaining what the legislature meant bj 
"every day he may be employed in the discharge o 
duties," it is proper to take into consideration the 
lation above quoted, for it is a canon of constr 
"where there are earlier acts relating to the same 
survey must extend to them; for all are, for the 
construction, considered as forming one homogene( 
sistent body of law, and each of them may explai 
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date every other part of the common system to which it be- 
longs." Endlick on Interpretation of statutes, section 43, 

"According to an old and well-settled canon of 
construction, statutes in pari •materia are to be con- 
strued together, that is, what is clear in one statute 
should be called in to explain what is obscure and am- 
biguous in another, and the purpose of other legisla- 
tion on the same subject should be considered." P. 
&■ L. Dig. of Dec, Vol. 20, p. 34, 966. 

Keeping these rules in mind, and looking at all of the 
legislation on this subject, it is perfectly clear that, by the act 
of 1857, the legislature intended that an associate judge should _ 
be paid for the official judicial duties rendered by him while 
he was in attendance at court, and intended to pay him for 
such services alone. It was "attendance at court" that en- 
titled the associate judge to his compensation. That act, how- 
ever, measured the attendance at court by the week and not 
by the day. Is there any reason to conclude that the legisla- 
ture in 1873 intended that associate judges should be paid for 
any other services than the services they had theretofore been 
paid for, or for services rendered at any time other than 
when in attendance at court? Is it not rather more reason- 
able to conclude that the legislature intended that associate 
judges should be paid for the same kind of services rendered 
under the same circumstances, but that the compensation 
should be measured by the day instead of by the week? The 
expression "for every day he may be employed in the dis- 
charge of his official duties," in the act of 1873, is somewhat 
ambiguous in that it does not specify whether such "employ- 
ment" is to be in court, or may be outside of, and between, 
the regular sessions of court. But there is nothing obscure 
or ambiguous about the language of the act of 1857, and when 
the act of 1873 is read in connection with the act of 1857, 
it is clear, in my opinion, that the legislature intended to pro- 
vide that associate judges were to be paid only for services 
rendered by them while in attendance at a session of court 
for the performance of their judicial duties. Originally the 
compensation was to be measured by the number of weeks 
during which the associate judge was in attendance at court, 
but now it is measured by the number of days during which 
such judge is in attendance at court. 
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This conclusion is strengthened by the proviso to the act 
of 1873 to the eflEect "that the salary of no associate judge 
shall be less than three hundred dollars." Under both acts 
the compensation of the judge is a salary; nothing is said about 
fees for executing papers. The legislature evidently recog- 
nized the fact that in some judicial districts court would not 
be in session for enough days to provide a reasonable compen- 
sation, if that compensation were to be measured at $5.00 per 
day for each day the court was in session, and therefore it 
provided that each a,ssociate judge should be paid for at least 
sixty days' services during the year, whether the court was in 
session that many days or not. 

You are therefore advised that, in settling the accounts 
of associate judges for their salary, you should allow each 
judge for at least sixty days services per annum, at $5.00 per 
day, and an additional sum of $5.00 per day for each day dur- 
ing the year that he may have been in attendance at sessions 
of his court over and above said minimum allowance of sixty 
days. 



Commonwealth op Pennsylvania z's. The Schwarzschield 
& Sultzberger Company. 

Foreign Corporations — Bonus on Capital Stock. 

A foreign corporation employing capital in this state, prior to the 
passage of the Act of May 8, igoi, P. L. 150, is not within the provisions 
of that act and is not liable for bonus on any increase or portion of its 
capital subsequently brought into the state and employed here. 

Appeal from Settlement for Bonus on Capital Stock. C. 
P. Dauphin County, No. 127, Commonwealth Docket, 1908. 

M. Hampton Todd for plaintiff. 

Snodgrass & Snodgrass for defendant. 

KuNKEL, P. J., December 10, 1910. 

The defendant company has appealed from the settlement 
made by the accounting officers of the commonwealth against 
it for bonus on an increase of capital employed by it in this 
state. The appeal has been submitted to the court for determ- 
ination without the intervention of a jury, pursuant to the pro- 
visions of the Act of Assembly of April 22, 1874, P. L. 109. 
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Commonwealth vs. Schwarzschield & Sultzberger Company. 
The facts of the case are not in dispute and we find them 
EACTS. 

1. The defendant company is a corporation of the State 
of New York and has been engaged in carrying on its cor- 
porate business, or as we understand it, has employed its capi- 
tal in this state since the year 1893. 

2. On the 27th day of February, 1908, the accounting of- 
ficers of the commonwealth settled an account against it for 
a bonus under the Act of Assembly of May 8, 1901, P. L. 150, 
on an alleged increase of capital amounting to $289,342.00, 
brought into and employed in this state over that theretofore 
employed here. 

3. Defendant company admitted an increase of capital to 
the amount of $7,134.00, and paid into the State Treasury upon 
such increase the bonus of one-third of one per cent. 

4. From the settlement thus made the present appeal was 
duly taken, the defendant company contending that it was not 
liable for bonus on its capital employed in this state in excess 
of that which it had already paid. 

DISCUSSION. 

As we have found, the defendant company was doing 
business and employed its capital in this state prior to and at 
the time of the passage of the Act of Assembly of May 8, 1901, 
P. L. 150. It is therefore not within the provisions of that 
Act. It is not liable for a bonus on any increase or portion of 
its capital subsequently brought into the state and employed 
here. Commonwealth vs. jVmerican Steel Hoop Co., 226 

CONCLUSIONS OF LAW. 

We therefore conclude : 

1. That the defendant company is not liable for the bonus 
of one-third of one per cent, on the increase of its capital em- 
ployed in this State which is imposed upon certain foreign cor- 
porations by the Act of May 8, 1901, P. L. 150. 

2. That the defendant company is entitled to judgment. 
Wherefore, judgment is directed to be entered in favor 

of the defendant and against the Commonwealth if exceptions 
be not filed within the time limited by law. 
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Payment of Salaries of Members of the Legislature. 
Salaries of members of the legislature — Payment of. 

The state treasurer cannot make any pa3rment on account of mile- 
age or salaries to any member of the senate or house until authorized 
by a specific appropriation made for that purpose by the legislature. 

A warrant must be drawn by the proper officials of the senate and 
house in favor of each member on account of his salary and mileage, 
for each payment to be made, as provided by the Act of April 29, 1909. 

Attorney General's Department. Opinion to Charles F. 
Wright, State Treasurer. 

Todd, Attorney General, December 21, 1910. 

I have your letter of December 13th inst., in which you 
inquire whether or not you can legally make advances to the 
members of the legislature who shall convene on January 3, 
1911, on account of their salaries and mileage, and also wheth- 
er you should require a separate warrant to be presented for 
each payment to be made on account of salary and mileage. 

In the act approved May 11, 1909, P. L. 519, it is provid- 
ed by the first section that "From and after June first, one 
thousand nine hundred and nine, it shall be unlawful for any 
officer of this commonwealth to authorize the payment of any 
money, by warrant or otherwise, out of the state treasury, 
or for the state treasurer to pay any money out of the state 
treasury, except in accordance with the provisions of an act 
of assembly setting forth the amount to be expended and the 
purpose of the expenditure;" and the second section of this 
act makes it a misdemeanor, punishable by fine and imprison- 
ment, for any officer of the commonwealth to violate the pro- 
visions thereof. 

The legislature of 1909 made no appropriation for the pay- 
ment of the mileage and salaries of the members of the legis- 
lature of 191 1, and the provisions of the above act, therefore, 
are a complete answer to your inquiry. I therefore advise you 
that you cannot make any payment on account of mileage or 
salaries to any member of the senate or house unt 
ized by a specific appropriation made for that purpo 
incoming legislature. 

I further advise you, in regard to the manner of 
that a warrant must be drawn by the proper officii 
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In re Rittersville Hospital, 
senate and house in favor of each member on account of his 
salary and mileage for each payment to be made, as provided 
by the act of April 29, 1909. 



In re R1TTERSV11.1.E Hospital. 

Superintendent of construction of state buildings — Appoint- 
ment — Pay. 

The account of a superintendent of construction of a state building, 
having been approved by the board of public grounds and buildings, 
should be paid out of the appropriation for said building. 

Attorney General's Department. Opinion to A. E. Sis- 
son, Auditor General. 

Todd, Attorney General, Dec. 21, 191a. 

I have your letter of the 19th inst., in which you ask my 
opinion as to whether the auditor general and state treasurer 
are authorized to pay the claim of Lindley Johnson as super- 
intendent of construction in connection with the erection of a 
state hospital for the treatment of the insane under homce- 
pathic management near Rittersville, Pa. 

The act of July 2, 1895, P. L. 422, makes it the duty of 
the board of public grounds and buildings to appoint a super- 
intendent of construction in connection with the erection of 
any buildings for which a fund has been appropriated by the 
legislature for such purpose. In accordance with this author- 
ity, Mr. Lindley Johnson was appointed by the board of 
public grounds and buildings as such superintendent of con- 
struction, there being no other superintendent of construction 
of said buildings during the time covered by his employment. 

The second section of the act provides : 

"It shall be the further duty of the superintend- 
ent of construction to define, determine and decide 
all questions of the proper interpretation of the plans 
and specifications which may be raised by the con- 
tractor or architect during the progress of the work," 
Said section further provides : 

"The superintendent of construction shall be the 
direct representative of the state, and shall be re- 
sponsible to and be required to report to the board of 
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In le Rittersville Hospital. 

commissioners of public grounds and buildings, at 
such times and in such manner as may be prescribed 
by said board, as to the progress of and condition of 
the work under his charge," 

Complaint having been made to the board of public 
grounds and buildings that the progress and condition of 
the work at this hospital was not in a satisfactory shape, 
Mr. Johnson was required by the board to visit the work and 
report upon its progress and condition. This he has done 
and his report has been filed with the board, and along with 
his report is filed the supplementary reports of various other 
experts upon the special character of the work that was be- 
ing done there, so that the board is now fully advised as to 
the progress and condition of that work. 

In reference to the fixing of compensation and the em- 
ployment of such superintendent of construction, the act above 
cited, in the second section thereof, further provides: 

"The superintendent of construction shall be 
paid a per diem salary out of the fund appropriated 
for the improvement which he is to supervise in like 
manner as superintendents are now paid out of said 
fund by the architect or trustees of the institution so 
benefited. 

"The amount of compensation to be paid to the 
superintendent of construction, together with the 
term of his office, shall be determined by the board 
of commissioners of public grounds and buildings." 

I am of the opinion that, under this language, you were 
authorized to appoint Mr. Johnson such superintendent of 
construction, to fix his term of office and his per diem com- 
pensation, including therein the compensation of such addi- 
tional experts as were necessary for the purpose of having 
the report made to you upon the progress and condition of 
the work. To give this act any other construction than this 
would be to narrow the supervising powers of the board to 
an extent that would render the act nugatory and of little 
benefit or protection to the state. 

I, therefore, advise you that the account of Mr. Johnson 
for his services and disbursements having been approved by 
the board of public grounds and buildings, and also by the 



by Google 



a46 DAUPHIN COUNTY REPORTS. Vol. ij 

Taxation of State Property, 
conunissioners for the erection of said hospital, you are au- 
thorized to pay the same out of the appropriation made to 
the hospital for the erection of said buildings. 



Taxation of State Pbopehty. 
Taxation — State property. 
ite cannot be taxed t^ one of its small municipal sub-di- 
t though it may temporarily receive a revenue for its prop- 



Attorney General's Department, Opinion to Benjamin 
W. Demming, Secretary Armory Board, State of Pennsyl- 

HarcEST, Assistant Deputy Attorney General, December 
28, 1910. 

Your favor of December 20th was duly received. You 
encbse correspondence concerning an effort to tax the prop- 
erty of the state of Pennsylvania consisting of a dwelling 
house on the rear of a lot occupied by the Phcenixville arm- 
ory. 

You state that the intention of the armory board was to 
have the dwelling house remain and be occupied by whoever 
may be selected as janitor of the armory building, although it 
is not yet thus occupied and yields a rental of ten dollars per 
month payable by another person. 

You ask to be advised whether the state is liable to pay 
taxes levied on the dwelling house by the borough of Phcenix- 
ville. This property belongs to and the title is in the state 
of Pennsylvania. This department some time ago rendered 
an opinion to the state highway department, upon this sub- 
ject, in which it was said: 

"It is well settled that public property of states, 
of political sub-divisions of states, is not subject to 
taxation, and the government cannot be forced into 
the inconsistency of taxing itself to pay money over 
to one of its sub-divisions which could in turn only 
be raised by taxation." 

This language is applicable to the present situation. 
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It would be an anomaly for a sovereign state to be re- 
quired to pay taxes on its property to one of its boroughs. 

12 Am, & Eng. Ency, of Law, page 367-369. 

Desty on Taxation, Vol. i. Section 15. 

I am advised that the borough of PhoenixviUe contends 
that because the property yields a revenue it is taxable on the 
theory that it is not used for a public purpose. I do not re- 
gard this contention as sound. The state cannot be taxed by 
one of its small municipal sub-divisions, even though it may 
temporarily receive a revenue for its property. 

I herewith return the correspondence submitted with 
reference to this matter. 



Form oP Application to Sell Oleomargarine. 

Pure food law — Ai>plication for license to sell oleomar- 
garine. 

The Dairy and Food Commissioner has no authority to de- 
mand an affidavit to an application to sell oleomargarine. 

The Dairy and Food Commissioner has a right to require the 
applicant to say that he has not previously violated, and will not 
violate, the oleomargarine law, or that he has not previously sold 
and will not sell, oleomargarine, butterine or other similar sub- 
stance which contains any coloration or ingredient which causes 
it to resemble or be an imitation of yellow butter, but he has not 
a right to require him in terms to say that he has not sold any 
other substance than white oleomargarine, if the oleomargarine 
defined in the act and "white oleomargarine'' are or may be con- 
strued to mean different articles. 

Attorney General's Department. Opinion to James 
Foust, Dairy and Food Commissioner. 

Hargest, Assistant Deputy Attorney General, December 
31. 1910. 

Your letter of recent date requesting an opinion as to 
the form of applications for oleomargarine license certificates 
was duly received. You state that you have been asked by 
the executive committee of the Pennsylvania State Grange, 
and committees representing the Pure Butter Protective Asso- 
ciation of Pennsylvania and the Pennsylvania Dairy Union, 
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Form of Application to Sell Oleomargarine, 
"to require applicants for license to manufacture or 
sell oleomargarine to sign and swear to such form of 
application and license as will disclose whether or not 
the applicant while at any time holding a state license 
has manufactured or sold any other than white 
oleomargarine, or has in any manner violated the 
state oleomargarine law, and whether or not the ap- 
plicant intends to manufacture or sell other than 
tvhite oleomai^rine, and that if it shall appear that 
in the application the applicant intends to manufac- 
ture or sell other than zvhiU oleomargarine, a license 
should be refused." 

You must find your right to require such informatbn 
within the terms of the law. The act regulating your duties 
is that of May 29, 1901, P. L. 327. If that act does not give 
you the authority to require such information you cannot de- 
mand it. Section 2 of that act provides : 

"Every person, firm or corporation, and every 
agent of such person, firm or corporation, desiring 
to manufacture, sell, or offer, or expose for sale, 
or have in possession with intent to sell, oleomarga- 
rine, butterine, or any similar substance, not made 
or colored in imitation of yellow butter, shall make 
application for a license so to do, in such form as 
shall be prescribed by the department of agriculture 
through its agent, the dairy and food commissioner; 
which application, in addition to other matters which 
may be required to be stated therein by said dairy 
and food commissioner, shall contain an accurate de- 
scription of the place where the proposed business is 
intended to be carried on, and the name and style 
under which it is proposed to conduct the said busi- 
ness. If the said application is satisfactory to the 
said dairy and food commissioner, and said name and 
style shall not, in the judgment of the dairy and 
food commissioner, be calculated to deceive or mis- 
lead the public as to the real nature of the business 
so proposed to be carried on, he shall issue to the ap- 
plicant or applicants a license, authorizing him, her 
or them to engage in the manufacture or sale of 
oleomai^arine, or butterine, or any similar substance. 
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Form of Application to Sell Oleomargarine. 

which shall not contain any coloration or ingredient 

that causes it to resemble or be in imitation of yellow 

butter." 

Your duty under the act is to obtain information which 
will lead you to conclude that the proposed business, and the 
name and style under which it is proposed to conduct it, shall 
not be calculated to deceive or mislead the public as to the 
real nature of the business to be carried on. When you have 
so concluded the duty is mandatory on you to issue the license. 
You have a right to obtain any reasonable information which 
is pertinent to such inquiry, but you do not have a right 
to demand information which is not pertinent thereto. 

This request asks you to require the applicant to swear 
to a form. The oleomargarine law, and no other law which 
I have been able to find, gives you the authority to demand an 
oath. Such an oath would be mere surplusage. If such an 
oath were untrue the party making it could not be convicted 
of perjury. It therefore follows that you ought not to de- 
mand an application to be sworn to where the law gives you 
no right to make such demand and where no penalty could 
be imposed for the violation of such oath. 

This request also asks you to require the applicant to 
state that he has not manufactured or sold other than "white 
oleomargrine." The words '"white oleomargarine" do not oc- 
cur in the act. Opinions may differ as to what is white oleo- 
margarine. 

The act of assembly uses the words "oleomargarine, 
butterine or any similar substances not made or colored in 
imitation of yellow butter" and "which shall not contain any 
coloration or ingredient which causes it to resemble or be an 
imitation of yellow butter." 

In this respect you should follow the language of the act 
of assembly and substitute no other. 

You have the right, in order to determine whether the 
application is satisfactory to you, and that the name and the 
style be not calculated to deceive or mislead the public as to 
the real nature of the business so proposed to be carried on, 
to require the applicant to state that he has not therefore vio- 
lated the state oleomargarine law, and has not, therefore, 
manufactured or sold any oleomargarine, butterine or any 
similar substance "made or colored in imitation of yellow but- 
ter," or "which contained any colorati(Mi or ingredient that 
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Coplay Cement Manufacturing Co. vs. Lehigh Valley Railroad Co. 
caused it to resemble or be an imitation of yellow butter, and 
that he will in the future conform strictly to the law, 

I conclude, and so advise you: 

First. That you have no right to demand an affidavit to 
be made to the application. 

Second. You have a right to require the applicant to say 
that he has not theretofore violated, and will not violate, the 
oleomargarine law, or that he has not theretofore sold and will 
not sell, oleomargarine, butterine or other similar substance 
which contains any coloration or ingredient which causes it to 
resemble or be an imitation of yellow butter, but you have not 
a right to require him in terms to say that he has not sold any 
other substance than ■a/ktte oleomargarine, if the oleomarga- 
rine defined in the act and "white oleomargrine" are or may 
be construed to mean different articles. 



Coplay Cement Manufacturing Companv vs. Lehigh 
Valley Railroad Company. 

Railroads — Rates — Long and short haul — Act of May 31, 1907. 

It is neither the province of the Pennsylvania State Railroad Com- 
mission to interpolate words into an act of Assembly, nor to pronounce 
it unconstitutional where any legitimate doubt of that fact exists. These 
are matters for the courts. 

The Lehigh Valley Railroad Company is subject to the Act of May 
31, 1907, P. L. 3S4. prescribing inter aha, that "persons and property 
transported over any railroad shall be delivered at any station at 
charges not exceeding the charges for transportation of persons and 
property of the same class, in the same direction, to any more distant 
station." 

Pennsylvania State Railroad Commission, Case No. 204. 

EwiNG, Chairman. 

The complainant is a large manufacturer of Portland Ce- 
ment at Coplay, Penna., on the line of respondent's railroad 
and consumes annually from forty to fifty thousand tons of 
coal at its works. This coal is shipped in over the respondents 
railroad from collieries in the Lehigh coal region, a distance 
of a little less than twenty-two miles, at a transportation cost 
of ninety cents per ton ; and the basis of this complaint is that 
the respondent carries exactly the same grade of coal from the 
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Coplay Cement Manufacturing Co, vs. Lehigh Valley Railroad Co. 
same collieries in the same direction to more distant points, as, 
for example, to furnaces at Hbkendauqua, Allentown and 
South Bethlehem, respectively three-fourths of a mile, six 
miles and eleven miles farther from the mines, for fifty-five, 
fifty-eight and sixty cents per ton respectively. There is no 
dispute as to these facts, and the complainant insists that there 
is thus established a plain violation by the respondent of the 
principles of the common law, and of the provisions of the 
Act of May 31, 1907, P. L. 354, passed to carry into effect 
Section 3 of Article XVII of the Constitution of this Com- 
monwealth. 

To these charges the Railroad company replies that a 
greater charge for a short than for a longer haul is not viola- 
tive of the common law; that it is justified in making a smaller 
charge for the longer hauls in this case because at most of the 
distant points it is brought into active competition with the 
Central Railroad of New Jersey, and because the coal is there 
used for smelting purposes by blast furnaces, rolling mills and 
foundaries, for which purposes and to which industries the 
tariffs complained of are limited; that it is not subject to the 
provisions of the Act of 1907, or the Section of the Constitu- 
tion it seeks to enforce, because it was incorporated long prior 
to the Constitution of 1874 and has never accepted its pro- 
visions nor any legislation since its adoption; that its charter 
confers rights with respect to rates which the legislature can- 
not alter, restrict or amend; that even if it were subject to 
said constitutional provision and the Act of 1907, yet recog- 
nized economic conditions and necessities of railroad traffic 
require that those laws be so construed as to admit of ex- 
ceptbns to their application, and as if embracing an "under 
substantially similar circumstances and conditions" clause; 
that coal, shipped to the blast furnaces, etc., is not of the same 
"class" as that to the cement works, because it is not used 
for the same manufacture, and the rates given those furnaces, 
&c., help to maintain them in competition with those in the 
Pittsburgh section; and. finally, that to construe the Act of 
1907, otherwise than as above indicated makes it violative of 
the Constitution of the United States in that it would deprive 
railroad companies of their property without due process of 
law. 

The counsel in this case have submitted very elaborate 
and most excellent briefs, and, as indicated above, have raised 
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a number of questions, but, as we view the case, the only ques- 
tion for our determinations is whether the respondent is 
amendable to the provisions of said Act of May 31, 1907. 
The meaning and purpose of that Act we consider so simple 
and plain that it admits of no legitimate construction contrary 
to the ordinary purport and meaning of its own language. It 
is an exact copy of the constitutional provision it seeks to en- 
force, and that was framed with great deliberation by a learn- 
ed body of eminent men. What some of those gentlemen may 
have said in the convention as to their views of this clause, its 
meaning to them or how they thought it should be interpreted, 
can not control against its very clear and generally accepted 
meaning and purpose. Moreover, it is neither the province of 
this Commission to interpolate words into an act of Assembly, 
nor to pronounce it unconstitutional where any legitimate 
doubt of that fact exists. These are matters for the courts. 

So we take the long and short haul clause of the Act of 
1907 to mean exactly what it says, no more, no less ; and, since 
the respondent admits that it does charge more for a short 
haul of exactly the same kind of coal from the same mines 
than for a longer haul in the same direction, we must ascertain 
whether the respondent is subject to that Act, in order to 
determine whether its conduct is "in violation of any provision 
of law" calling for a recommendation by this Commission. 

And it may be stated just here that the effort to make a 
distinction as to the "class" of the freight taken to the fur- 
naces, &c., and that carried to the cement works, on the 
ground of a difference in the material manufactured by its 
use, does not impress us. Exactly the same kind of coal from 
the same mines is carried in both cases, and in one case it 
is used to smelt limestone and iron ore, and in the other to 
smelt limestone and argillaceous rock. How then can it be 
said reasonably that the coal carried to the different works is 
not of "the same class?" As well might it be said that the 
same grade of coal becomes a different class when used in a 
stove from what it is when used in a grate, or when used in a 
store from what it is when used in a dwelling. 

The respondent was incorporated as the Delaware, Le- 
high, Schuylkill and Susquehanna Railroad Company on Sep- 
tember 20, 1847, under a statute of April zr, 1846, authorizing 
such incorporation, and by a supplement of January 7, 1853, 
the name was changed to Lehigh Valley Railroad Company. 
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Said Act of 1846 provided, interalia, (Sec. 21) "and the sard 
company is hereby authorized to charge and take toll for 
freight and transportation of passengers, goods, wares, mer- 
chandise and minerals, at rates as follows, to wit : On goods, 
wares, merchandise, property or minerals transported on said 
railroad, or any finished part thereof, any sum not exceeding 
one and a half cents per ton per mile for toll, and one and one- 
half cents per ton per mile for transportation," and (Sec. 27) 
"if the said company shall misuse or abuse any of the privi- 
ties hereby granted, the legislature may resume all and singu- 
lar rights and privileges hereby granted to the said corpora- 
tion." Then by Section 3 of the Act of March 8, 1856, the 
respondent company was given "all the rights, powers and 
privileges" and made "subject to all the restrictions, provisions 
and liabilities" of the Act of February 19, 1849, •'"d the Act of 
April 21, 1846, but not its supplements, was repealed. 

This legislation left the existence of the corporation some- 
what equivocal, so by Act of April 16, 1857, it was provided 
"That the third section of the Act entitled, &c., approved 
March 8, 1856, shall not be so construed as in any manner to 
impair the corporate rights and franchises of the Lehigh Val- 
ley Railroad Company ; provided, that nothing in this Act shall 
be so construed as in any way granting to said company any 
privileges conflicting with the Act of February 19, 1849, en- 
titled "An Act regulating railroad companies." 

Section 20 of said Act of 1849 provides "That if any cmh- 
pany incorporated as aforesaid shall at any time misuse or 
abuse any of the privileges granted by this Act, or by the 
Special Act of incorporation, the Legislature may revoke alt 
and singular the rights and privileges so granted to such com- 
pany; and the Legislature hereby reserves the power to re- 
sume, alter or amend any charter granted under this Act, and 
take for public use any road constructed in pursuance of such 
charter ; provided, that in resuming, altering or amending said 
charter no injustice shall be done to the corporators, and that 
in taking such roads for public use full compensation shall be 
made to the stockholders." 

The foregoing is all the legislation called to our atten- 
tion that is pertinent to this inquiry. If the respondent is sub- 
ject, therefore, to the provisions of the Act of 1907, it must 
be in consequence of the in-part cited Acts of March 8th, 1856, 
and April 16, 1857, and of said Section 20 of the Act of 1849, 
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for it was incorporated prior to the existence of any omsti- 
tutional or legislative provision for the amendment of charters, 
and the Act of 1846 authorizing its incorporation contains no 
such provision. What, then, is the status of the respondent 
under the aforesaid legislation? 

The Act of March 7, 1856, as we have seen, expressly 
subjects the respondent "to all the restrictions, provisions and 
liabilities" of the Act of 1849, and in Section 20 of the Act of 
1849 "the Legislature hereby reserves the power to resume, 
alter or amend any charter granted under this Act." It hardly 
seems questionable that the respondent's charter thus was 
made subject to amendment the same as if the company had 
originally been chartered under the Act of 1849. 

Then the Act of April 10, 1857, was passed, directing that 
the third section of said Act of 1856, which subjects the re- 
spondent to the restrictions &c., of the Act of 1849, "shall not 
be so construed as in any manner to impair the corporate rights 
and franchises of the Lehigh Valley Railroad Ccwnpany, pro- 
vided, that nothing in this Act shall be so construed as in any 
way granting to said company any privileges conflicting with 
the Act of February 19, 1849." 

Considering these several Acts together it seems quite 
clear that the object of the Act of 1856 was to place the re- 
spondent company in the exact situation of a company char- 
tered under the Act of 1849; that in doing this a step too far 
was taken by repealing the Act of 1846, and thus destroying 
the only authority for the respondent's corporate existence ; 
and that to remedy this error the Act of 1857 was passed. The 
effect of this Act of 1857 was to revive the corporate existence 
of the company, but not to relieve it from subjection to "all 
the restrictions, provisions and liabilities" of the Act of 1840, 
any more than to deprive it of "all the rights, powers and privi- 
leges" thereof, as imposed and conferred on it by the Act of 
1856. And so careful was the Legislature to maintain this 
status of the Company that the proviso aforesaid was added. 
Unless the respondent has the benefit, by virtue of the Act of 
1856, of "all the rights, powers and privileges" of the Act of 
1849, it has no authority for the freight charges complained 
of in this case, for they greatly exceed those prescribed by the 
Act of 1846. And if it thus obtains authority for such 
charges, it in like manner is subjected to all the "restrictions, 
provisions and liabilities" of the Act of 1849. 



by Google 



19IO DAUPHIN COUNTY REPORTS. »55 

Coplay Cement Manufacturing Co. vs. Lebigb Valley Railroad Co. 

The conclusicm then is that the respondent company is 
subject to "all the restrictions, provisions and liabilities" of 
the Act of February 19, 1849, and that its charter is subject 
to alteration or amendment according to the provisions of 
Section 20 of that Act. 

But, says the respondent, even if this be true, that Sec- 
tion only provides for alteration or amendment of the charter 
in case of misuse or abuse by the Company of its privileges, 
for that provision in the first clause of the Section must be 
read with and through all the clauses of that Section. This 
position is not regarded as sound. The first clause provides a 
drastic penalty for an offense ; but the subsequent clauses only 
make provision for desirable changes, and in making them 
protects the corporators and stockholders. 

And the provision that "in resuming, altering or amend- 
ing said charter no injustice shall be done to the corporators" 
strikes us as intended rather to protect the original projectors 
in the inception and early stages of the enterprise when any 
legislative action of a special and serious character is more 
probable and liable to be more injurious, than to ordinary gen- 
eral legislation. This view is strengthened by the following 
clause providing for compensation "to the stockholders" when 
a road is taken for public use. A distinction is thus made be- 
tween corporators and stockholders, and, presumably, inten- 
tionally and correctly. In any event the presumption as to 
legislation is that it is beneficial and works no injustice, and 
in this case no allegation to the contrary has been made. 

The authorities cited by the respondent in support of the 
contention that, by reason of its earlier incorporation, it is 
not subject to the provisions of the Constitution of 1874 and 
of the Act of May 31, 1907, decide only that the charters of 
corporations in existence at the adoption of the new Constitu- 
tion, and in which no power to amend, etc., is reserved, are 
not altered by that instrument. And this is held to be tJie 
case even although these charters may be held subject to the 
Act of May 3, 1855, and to the constitutional amendment of 
1857, both of which only provide for the alteration, etc., of 
charters that "may be injurious to the citizens of the Common- 
wealth." But we have been referred to no case, nor have we 
discovered any, which decides that a charter of a corporation 
expressly made subject to amendment, as are the charters 
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granted under said Act of February 19th, 1849, is not altered 
by subsequent general and pertinent legislation. 

On the contrary, in Monongahela Navigation Company 
vs. Coon, 6 Pa. 379, it is declared that, where a corporation 
has accepted an amendment to its charter in which the legis- 
lature reserves the power "to alter, amend or annul the said 
charter of said company, at any time thereafter, in such man- 
ner that no injustice be done to the said corporation," thereby 
"the company surrendered the inviolability of its contract to 
the discretion of the legislature." 

And in L. & N. R. R. Co. vs. Kentucky, 183 U. S. 503, a 
provision of the Kentucky Constitution of 1891 was enforced 
against the Railroad Company because its charter is held sub- 
ject to an alteration, etc., clause in the Act of 1856. 

The principles enunciated in these cases are very perti- 
nent to the case before us. 

It appears, therefore, that by virtue of the respondent 
company subjection to the Act of February 19, 1849, its char- 
ter rights and privileges are so subject to amendment as to 
make the Act of May 31, 1907, prescribing, inter alia, that 
"persons and property transported over any railroad shall be 
delivered at any station at charges not exceeding the charges 
for transportation of persons and property of the same class, 
in the same direction, to any more distant station," applicable 
to and obligatory upon it. 

And the action of the respondent in charging the Coplay 
Cement Manufacturing Company more for transporting to it, 
at Coplay, Penna., pea, buckwheat and culm coal from col- 
lieries in the Lehigh coal region, than it has been charging 
other persons and corporations for transporting the same 
grade of coal from the same collieries in the same direction 
to more distant stations, is contrary to the provisions of said 
Act of May 31, 1907, and we, therefore, now make the fol- 

RECOMMENDATION . 

It is hereby recommended that the Lehigh Valley Rail- 
road Company so amend its tariff rates and charges for the 
transportation of pea, buckwheat and culm coal frcwn the col- 
lieries in the Lehigh region to Coplay, Hokendauqau, Allen- 
town and South Bethlehem, Penna., and adjacent points, as 
to make them conform to the provisions of the Act of May 
31st, 1907, (P. L. 354). 
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Harrisburg Pipe and Pipe Bending Co. vs. The Pennsyl- 
vania Railroad Co. 

Recommendation. — It is hereby recommended that for the move- 
ment of car loads of sixth class freight, minimum load of twenty tons, 
between industrial spur tracks and sidings on its line in the terminal 
district at Harrisburg, Fa., and the interchange tracks of the Philadel- 
phia and Reading Railway Company at that point, the Pennsylvania 
Railway Company shall hereafter make no charge in excess of thirty- 
five cents per ton (net 6r gross as the case may be). 

Pennsylvania State Railroad Commission, Case No. 333. 

EwiNC, Chairman. 

The above entitled case is one of seven complaints filed 
with the Commission relative to the same matter and practi- 
cally identical in substance, and, therefore, they have been 
heard and considered tt^ether, and will now be determined as 
one. The other complainants are Stalnaker Iron Co., William 
& Freedman, Luna Bros. & Co., B. NicoU & Co., Plitt & Co. 
and Morris Weil. 

Of the several complainants only the Pipe Bending Co. 
and Messrs. Williams & Freedman are located at Harrisburg, 
the former on the line of the respondent company and the lat- 
ter on that of the Philadelphia and Reading Railway Co. The 
business of the Stalnaker Iron Co. is conducted at Pittsburgh, 
Pa., that of Luria Bros. & Co., at Reading, Pa., of B. Nicoll 
& Co., at New York, N. Y., and of Plitt & Co., and of Morris 
Weil at Philadelphia, Pa. The Pipe Bending Co. is a large 
manufacturer, while other complainants are principally dealers 
in iron and steel scrap. 

The general complaint is that the charge of 80 cents per 
ton made by the respondent company for the transfer of 
freight between industrial sidings located on its line, at Har- 
risburg, and the tracks of the Philadelphia and Reading Rail- 
way Co. at that point is unreasonable and excessive. 

Harrisburg is an established interchange point for said 
transportation companies, the physical connection of the two 
roads being at Market street, in the immediate vicinity of their 
passenger stations and about 2,000 feet distant from the works 
of this complainant. 

For a similar movement between industries located on its 
own tracks at Harrisburg the respondent charges 20 cents per 
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ton, and the rate from Steelton (two miles below Harrisburg) 
to said industries was 15 cents per ton, but has now been 
raised to 25 cents. It is largely upon a comparison of these 
rates with the one in question, and of the relative distances 
covered in the several movements, that these complainants rely 
to substantiate their charge ; but they also go beyond that and 
testify that in some instances the rate is actually prohibitive. 
Thus this complaintant states that it wanted to procure lime- 
stone from a quarry at Paxtang on the. Reading road, some 
three miles distant, and could not do so simply because of this 
interchange charge by the respondent. Also that this charge 
prevents it from bidding on work to be delivered on Reading 
lines or connections. Others say it prevents them from doing 
business on the line with which they have no connection. 

The respondent seeks to justify its charge on three separ- 
ate and distinct grounds, viz : first, that this is its lowest pub- 
lished rate for the shortest line haul of the lowest class of 
freight ; secondly, that no switcliing movement is compensa- 
tory in itself, and that this chaise is not unreasonable or ex- 
cessive in view of the time and labor required in the move- 
ment ; and, thirdly, that such charge is necessary in order to 
protect its terminals and terminal facilities against free use 
by its competors. It also contends that its rate for switching 
between industries on its own line and its rate between Steel- 
ton and those industries afford no proper basis for comparison 
with the interchange charge, both because the movements are 
dissimilar in character and in the actual service required, and 
because said rates are made in consideration and furtherance 
of the general business of the industries involved, from which 
it receives a large tonnage for main line hauls. This conten- 
tion is evidently meritorious and forbids any conclusion of 
these complaints based on an unqualified or absolute compar- 
ison with said rates. 

So much can not be said of the ground of justification 
first above stated. The mere fact that the charge complained 
of is the same as the published tariff rate for the shortest line 
haul of the lowest class of reight may disclose the origin of the 
charge, but it does not establish its justness or reasonableness. 

As to the second ground, the testimony shows that the 
ordinary interchange movement in delivering freight from the 
Reading road involves sending an engine and crew to the 
Rutherford yards of that road, five miles from the junction 
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of the two roads, where it interchange track is located, and 
^hauHng thence to respondent's yard number four, east of 
Liicknow, in indiscriminate freight train of from 30 to 100 
cars, and there classifying the freight, and then switching the 
cars into yard number one and there classifying the cars as 
to destination and arranging them for delivery. The reverse 
movement is presumably similar. For such purposes it main- 
tains engines arid crews engaged exclusively in that business, 
but when on the Reading's tracks they are regarded as in the 
service of and the compensation is paid by that road. It is the 
same with the Reading ermines and crews when on the respon- 
dent's tracks engaged in like service. 

It will be observed that the freight and cars are classified 
by the receiving and not by the original carrier, and in the 
yards of the fonner and not of the latter, and that by reason 
of the location of the connection between the two roads such 
classification could not be made in that congested locality, so 
that the delivery Haul required on the respondent's own line 
can not fairly be determined by the distance of the consignee's 
siding from that point. It does not appear what switching and 
classification, if any, are involved in switching between the 
different industries on respondent's line at Harrisburg, nor in 
the delivery to them of freight from Steelton, but the direct 
distances from plant to plant and from these plants to steelton 
are evidently less than that of the haul required in these inter- 
change movements, and these movements are apparently more 
involved. And that occasionally and under peculiar condi- 
tions a car may be delivered directly from the interchange con- 
nection, without the trouble and delay of the classification 
process above detailed, does not alter the rule or make that 
practice generally possible in interchange movements under the 
traffic conditions existing at that point. Yet, notwithstanding 
the character of this movement, and in view of what is herein- 
after stated respecting the compensation which the respondent 
is willing to accept for it, in certain instances, we are not 
prepared to conclude that charge of 80 cents per ton is only 
fair remuneration for this service. 

Some evidence was introduced to show the transfer 
charges of the same and other railroads at several other points 
in the state, var>ing from 10 cents per ton at Swedeland to 80 
cents at Lancaster, but as such charges are uniformily de- 
termined and controlled largely by the volume of business and 
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local conditions, no reliable comparison with these charges can 
be made without full information as to the actual situation 
at each point. 

Then as to respMident's third position. It must be noted 
that all these ccHnplaints have reference to deliveries on in- 
dustrial private sidings, and not on the public or team tracks 
of the respondent, nor at its depot or warehouse. Any such 
delivery as the latter would generally be of no more advantage 
to either shipper or consignee than a similar delivery on the 
Reading road, and, consequently, no one would incur any addi- 
tional expense to obtain it. It is, therefore, these industrial 
spurs or side tracks which the respondent seeks to protect from 
use by its competitor. It is well, therefore, to inquire as to 
the ownership and control of these sidings, one of which is at 
this complainant's works, and to learn what are the rights of 
the respondent respecting them. 

Industrial sidings are ordinarily constructed and main- 
tained by the respective industries upon land held or obtained 
by them for such purpose, and only such extensions thereof as 
are on the right of way of the railroad companies and neces- 
sary in order to effect the connections with the tracks of such 
companies are constructed and maintained by the railroad c<Mn- 
panies. Outside of said right of way these sidings, although- 
located within the various terminal districts, are private prop- 
erty designated as "private sidings" in the form of agreement 
for their construction used by the respondent company, and 
do not constitute any such part of the railroad companies 
terminals, as do their public sidings, team tracks, depots, ware- 
houses, etc. In the absence of express agreement the railroad 
companies have no right to use these private sidings for their 
own purposes. In special cases there may be some variation 
in the provisions of the siding contracts or agreements, but 
none appears in these cases to change the general principles 
which should govern their operation with respect to these cc«n- 
plaints. 

The construction of these sidings connections is desired 
by the industries for convenience in shipping and receiving 
freight, and by the railroad companies because of the con- 
trol they thus necessarily obtain over such shipments and the 
relief they afford to their terminals proper. This control, 
however, is limited and restricted, and not absolute. It is cir- 
cumscribed by the service which the connecting industries are 
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compelled to ask of the carrier in order to re^ the advan- 
tage of such connections. These sidings are useless unless 
the railroad companies transport freight to and from them, 
and only the connecting road can do this. Thus far the con- 
necting road controls the situation, and to this ccmtrol the 
connecting industry has agreed by making the connection. Be- 
yond this the control of the railroad companies does not legiti- 
mately extend. 

The connecting carrier has no right to dictate the route of 
incoming or outgoing shipments; its only privilege is to di- 
rect the movement asked of it c«i its own line, and to charge 
and receive therefore just remuneration. It can not say to 
the industry on its line that, because it is so located, it must 
route all its shipments in and out over that Hne, or pay an un- 
reasonable, if not prohibitive, rate for the lesser service asked 
of it. The routing of shipments is the exclusive privilege of 
the shipper, and not of any carrier whose services may be re- 
quired in the movement To hold otherwise would place all 
connecting industry shipments under the absolute dominaticm 
and control of the connecting carrier, which would be neither 
legal nor equitable. 

We are not unmindful of the fact that it has been held 
that a railroad company's control of its terminals is so abso- 
lute that it can refuse to receive shipments near its terminals 
from a competing line for delivery at its terminals; but that 
has reference to delivery at its own proper terminals, and not 
on a private siding of an industry located on its line in such 
terminal district ; see L. & N. R. R. Co. vs. Stock Yards Co., 
212 U. S. 132. 

And we are reminded that in Associated Jobbers of Los 
Angeles vs. A. T. & S. F. Ry. Co. the Interstate Commerce 
Cwnmission held that "spurs and side tracks which connect 
industries with a carrier's rails within switching limits consti- 
tute a portion of the carrier's terminal facilities ;" but in 
that case both the facts and the question before the Ccwnmis- 
sion were essentially different from these. There the spurs . 
and side tracks are practically the property of the carrier — 
the equipment furnished at its expense and all maintained by 
it — and it can use them for its own purposes ; and the question 
was as to the legality of a special charge for receiving and de- 
livering cars thereon instead of on the carrier's public tracks, 
even when it received the line haul. It may well be that such 
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tracks are, in that -view, properly regarded as "a portion of the 
carrier's terminal facilities." The diflference between that case 
and these is readily apparent. It can hardly be seriously con- 
tended that, under the rulings in the above cited cases, the 
siding of this particular ccnnplainant, for instance, is so es- 
sentially a part of the respondent's terminal facilities at Harris- 
burg as to justify the respondent in refusing to there receive 
cars from the Reading road consigned to such siding. And 
it must also be remembered that Harrisburg is one of the in- 
terchange points between the respondent and the Reading 
Company, established as such by those companies. We con- 
clude, therefore, that it is the duty of the respondent both to 
receive from the Reading Company at Harrisburg and to de- 
liver on the industrial sidings, cars so consigned, and to re- 
ceive on these sidings and deliver to the Reading Company at 
that point cars so routed by the shippers ; and it is not under- 
stood that the respondent denies its obligation to do this. 

But the respondent does contend that these sidings, by 
reason of their location and connection with its line, are such 
a part of its terminal facilities as warrants and justifies it in 
so protecting them — controlling and managing them — as to 
prevent rival and competing lines from having access thereto 
upon nominal terms or anything like equal terms and similar 
iacihty with itself ; that these industries have selected its line 
ior their location and it has fostered them, and, in consequence, 
has a right to have and to preserve an advantage and a pre- 
ference with respect to their shipping business. All this may 
be conceded, but therein is found no warrant for carrying 
protective measures to the point of prohibition or absolute con- 
trol of the shipper's routing. There must be a rate by which 
all the legitimate rights of both the carrier and the shipper 
will be fully conserved. And it is not necessary, indeed hardly 
possible, that this rule should be a general one applicable at 
all points alike, for, among other things, the general situation 
and the relative amount and character of the business of the 
connecting carriers at any place in question should be duly 
-considered. 

The carrier, as we have seen, is entitled to guard his sid- 
ii^ connections at such points to the extent of preventing its 
rival from enjoying access thereto upon practically like terms 
with itself; and the connecting industry is privileged to have 
its shipments to and from competing lines made upon terms 
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that are reasonable in view of the situation in which it is 
placed by its location, voluntarily made, and of the value of 
the service rendered — both the service by the carrier and that 
to the shipper or consignee. 

The Pennsylvania began business in Harrisburg as early 
as 1836, the Reading in 1858. and the former has expended 
over three million dollars in its terminals at that point. Of 
the industries located there and having siding connection with 
but one railroad, three or four times as many are on the line 
of the Pennsylvania as are on the Reading. Quite naturally 
the former road desires to protect its investment and to pre- 
serve its business; and this it says it can not do if the charge 
in question were unsubstantial or made merely nominal, be- 
cause any such charge would be absorbed by the Reading. 
This would extend in effect not merely to all the Reading 
lines, but also to all its connections near and far, and thus 
very substantially affect the business of the respondent and 
its connections with respect to freight originating on or des- 
tined to its Harrisburg industrial spur tracks, and with respect 
to its joint rate agreements with other roads. H the Reading 
could make delivery on the Pennsylvania line at Harrisburg as 
well as the Pennsylvania itself by absorbing such charge, and 
the charge were not, under all the circumstances, fairly com- 
pensatory to the latter road, an injustice would be done it in 
recommending such a charge. On the other hand, any charge 
for this service which is, in view of the whole local situation, 
excessive or prohibitive is unfair to the shippers and unrea- 
sonable. 

The respondent company now has in effect a joint order 
applicable to the Reading lines, with a division between the 
roads made on the fifty mile block plan. This applies only to 
class rates, and it is stated that the Reading road generally 
fails to make use of it, preferring to collect its own local rate 
to Harrisburg and have the shipper arrange with the respon- 
dent for the transfer charge. Joint commodity rates are the 
subject of special agreement as to each commodity, the prac- 
tice being for the initial carrier to make the request for the 
establishment of each. 

We understand all these complaints to have reference only 
to the charge of 80 cents per ton as applied to articles em- 
braced in the sixth, or lowest, class of freight, principally to 
scrap iron, and it is to this class that our attention is now 
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confined. For articles of a higher class and greater value, 
where greater care is demanded and more risk and responsi- 
bility imposed, a higher rate is uniformly made and allowed. 

Upon the evidence adduced in the cases and the informa- 
tion at hand, it appears to us that the rate or chaise complained 
of is excessive, unreasonable and practically prohibitive, and 
that another should be found which will be fair to all parties. 
However, it is easier, as stated by counsel for complainant, to 
determine the unreasonableness of a rate than it is to specify 
some particular rate as fair and reasonable. This we are now 
required to do. 

We are advised that, since the hearing in these cases, a 
joint commodity rate on scrap ircm of fifty cents per ton be- 
tween the Reading and Pennsylvania tracks at Harrisburg has 
been made effective by these companies, each sharing equally. 
This being a commodity rate on scrap iron alone, however, it 
is not applicable to other articles generally found in the sixth 
class of freight, and consequently does not dispose of the ques- 
tion before us. But it does furnish us with valuable data 
for the determination of that question. Cc»nmodity rates, as 
Mr. Rose testified, are discounts of and lower than class rates, 
and are made because of the volume of the business and fre- 
quency of the movements of the articles to which they apply. 
Presumably, therefore, and because these complaints princi- 
pally concern that commodity, this movement of scrap iron 
embraces a large tonnage which justifies the reduced charge 
for its movement, as the points of delivery on the two lines 
involved are also necessarily restricted — that is, the purchasers 
of this materia! at Harrisburg are comparatively few in num- 
ber — so that delivery is confined to certain well defined points. 
Now as to the sixth class freight generally we have no testi- 
mony or other advice as to what the volume of it, in mass or 
of any separate item of it, may be, and, therefore, we would 
not be warranted in saying that this rate should apply to all 
sixth class freight. But if the twenty-five cents per ton on 
scrap iron fairly compensates the respondent for its services 
in so moving it, evidently some reasonable advance over that 
sum, and far less than the rate or charge complained of, will 
give sufficient remuneration for the same movement of the 
same character of freight even although the items thereof may 
be much less in volume and the destination of it more varied. 

Reasoning, then, along this line, and after careful con- 
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sideration of all the facts and circumstances, we are of the 
opinion that a charge not to exceed thirty-five cents per ton 
for such movement of all sixth class freight will be fair to 
both the carrier and the shipper. And this should be reduced 
to a commodity rate of twenty-five cents per ton as to any 
particular article whenever the volume of freight of that article 
approaches that of scrap iron. 

In this connection it is interesting to note, however, that 
as to scrap iron — an article belonging to the sixth class when 
no commodity rate exists — the rate of the Reading road there- 
on between Reading and Harrisburg is 70 cents per ton, and 
that the respcmdent and that road have now in effect a joint 
commodity rate between the same points, where the Reading 
road gets a line haul, of $1.05 per ton, which is divided on the 
fifty mile block basis giving the respondent 35 cents per ton, 
and leaving the Reading its local rate intact. We thus see 
that as to tiiis article removed from the sixth class of freight 
solely by reason of said commodity rate, the respondent by 
specific agreement acknowledges that the 35 cent charge com- 
pensates it for its services and furnishes the protection to its 
terminals and terminal facilities upon which it lays so much 
emphasis, even when its competitor obtains a main line haul. 
Such being the case, we naturally conclude, that, no matter 
where the freight may originate or be destined, the compen- 
sation we have determined must be fair to the respmident on 
all sixth class freight. 

We, therefore, make the following 

RECOM MENDATION . 

It is hereby recommended that for the movement of car 
loads of sixth class freight, minimum load of twenty tons, 
between industrial spur tracks and sidings on its line in the 
terminal district at Harrisburg, Pa., and the interchai^e 
tracks of the Philadelphia and Reading Railway Co. at that 
point, the Pennsylvania Railroad Company shall hereafter 
make no charge in excess of thirty-five cents per ton (net 
or gross as the case may be). 
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Divorce — Separation by consent. 

When the original separation of a wife from her husband was 
manifestly with the husband's consent, and it does not appear from 
the testimony that he ever made any very serious effort to induce 
her to return, his conduct indicates acquiescence upon his part and 
the charge of wilfnl and malicious desertion is not made out. 

Libel in divorce. C. P. Dauphin County, No. 124, Jan-' 
uary Term, 1909. 

W. Justin Carter, for libellant. 

McCarrell, /., July 30, 1910. 

The testimony in this case shows the parties were mar- 
ried, April 13, 1902, and that they lived together until about 
June 8, 1904, boarding for a portion of the time at the home 
of libellant's mother. The respondent was subject to spells 
or fits, which made it unsafe for her to be left alone. The 
reason for the parties not going to housekeeping was this 
condition of the respondent. About June 8, 1904, the re- 
spondent's father came to where she was living with her hus- 
band, at his mother's, and insisted upon taking the respondent 
home with him. The respondent's father conferred with the 
libellant in regard to this, and he consented that the respondent 
should go home with her father, and she has been at the fa- 
ther's house ever since. The libellant called upon her at her 
father's house once since she was thus taken home by the 
father, with the libellant's consent. The respondent's parents 
then objected to her going with him unless he went to house- 
keeping and provided a housekeeper or maid to be with her. 
He declined to go to housekeeping and provide a house- 
keeper or maid, because he was not of sufficient ability to bear 
the expense. He wrote her one or two letters, requesting her 
to return, which letters appear to have been unanswered. 

The original separation was manifestly with the hus- 
band's consent, and it does not appear from the testimony that 
he ever made any very serious effort to induce her to return. 
His conduct indicates acquiescence upon his part to her re- 
maining with her parents. We are of opinion that the charge 
of wilful and malicious desertion contained in the libel has 
not been established by the testimony submitted. Separation 
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by mutual consent is not wilful and malicious desertion. 
Cooper vs. Cooper, 37 Superior Court 246. 

We, therefore, dismiss the libel in this case at the cost of 
the libellant. 



Commonwealth of Pennsylvania vs. Joseph M. Huston, 
ET. AL. 

Conspiracy — Evidence — Province of the Court and jury — 
Verdict not responsive to the issue raised by indictment. 

Any false statement, written or oral, wilfully made by the de- 
fendant in the furtherance of a conspiracy is proper evidence to go 
to the jury upon such question. 

Falsehood and fabrication are always evidence of guilt. 

In an indictment for conspiracy it is not necessary to charge 
in the indictment that a bill was false in order to admit proof that 
by certifying to a falsehood the defendant furthered the object of 
the conspiracy. 

In an indictment for conspiracy anything that showed the rela- 
tion of one of the defendants to any one of those jointly indicted 
with him, in connection with the matters which led up to the con- 
summation o( the admitted fraud on the commonwealth, is proper 
for the consideration of the jury, and the weight and significance to 
be given to it is for the jury. 

When the architect employed to design furniture for a state 
capitol is indicted for conspiracy to defraud the state, evidence is 
admissible to show that the architect's understanding of his duties 
were more than the mere preparation of plans and specifications 
and the certification that the bills were in conformity thereto. 

Whether the contents of a letter bind the person who signed 
it depends upon the fact that he wrote it, or knowingly adopted it. 
And where only one witness testifies that the person signing it did 
not write it, it is proper for the court to call the attention of the 
jury to that fact and to the improbability that any person would sign 
a letter of great importance without knowing its contents. 

An' instruction that the defendant's reputation and his guilt of 
the charge for which he was being tried might be so at variance 
as that the farmer would raise a reasonable doubt of his guilt is 
proper. 

Where a jury returns a verdict that is not responsive to the 
indictment, it is proper for the court to call the attention of the 
jury to the issue they were sworn to try, and to send them back for 
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nsideration; and a subsequent verdict of guilty in 
as indicted should be received and recorded by the court 
commonwealth is entitled, equally with the defendant, to 
such finding recorded as expresses fully and clearly the 
I upon which it is agreed and which is decisive of the 
>lved. 

ion in Arrest of Judgment and for a New Trial, Q. 
lin County, No. 240, September Sessions, 1907. 

; Pojr ^eiss, district attorney, M, Hampton Todd, at- 
neral, /. E. B. Ctinningham, assistant attorney general, 
:j Scarlet, for commonwealth, 

'ge S. Graham, Samuel M. Clement, and A. S. L. 

for defendant. 

iKEL, P. J,, October 12, 1910. 

as conceded by the defendant at the trial of this case 

four persons jointly indicted with him were guilty of 

piracy charged in the indictment. This concession 

he principal question to he determined by the jury 

the defendant was a party to the conspiracy. It is 

ar that any false statement, written or oral, wilfully 

the defendant in the furtherance of the conspiracy 
)er evidence to go to the jury upon such question. 
rge in the bill or invoice was for specially designed 
evidence that the desks were not specially designed, 
; over stock patterns of desks of the Derby Desk Com- 
id that in this particular the defendant's certificate 
!, was undoubtedly proper for the consideration of the 
: the defendant knowingly certified to a falsity and 
;d in the passage of the bill and helped to secure the 

of a greater sum of money than was honestly due, a 
: inquiry was. why did he falsely certify? Was it 
he was a party with the others in the conspiracy to 
d defraud the commonwealth? Falsehood and fabri- 
e always evidence of guilt. It was upon this principle 
evidence of the witness Holton, who was called to tes- 
:ie falsity of the defendant's certificate, was received, 
eduction in evidence of several of the desks charged 
voice as representative of many more charged therein 
he catalogue containing cuts of the stock patterns of 

the Derby Desk Company was equally proper as il- 
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lustratit^ and corroborating Holton's testimony. The point 
of the evidence was not that the invoice was false in charging 
for specially designed desks when they were not such, as seems 
to be understood by counsel for the defense, but that the de- 
fendant approved the invoice knowing that the desks were not 
specially designed, or in other words that his certificate was ■ 
false. It is not necessary, therefore, to chaise in the indict- 
ment that the bill was false in this particular in order to admit 
proof that by certifying to a falsehood the defendant furthered 
the object of the conspiracy. Besides, Holton's testimony 
was also proper for the consideration of the jury in view of 
the defense, that the defendant meant by his certificate only 
to certify that the desks conformed to his plans and specifi- 
cations. This testimony assailed the integrity of the defense, 
for it showed that the desks were made over the stock patterns 
of the Derby Desk Company and not made in accordance with 
or with reference to designs and plans prepared by the de- 
fendant. The mere suggestion that the stock pattern of the 
Derby Desk Company might be similar to the defendant's de- 
signs and specifications was not sufficient to render the evi- 
dence inadmissible. It was for the jury to be satisfied with 
the explanation of such coincidence, or for the defense to re- 
fute the inference to be drawn from the evidence complain- 
ed of. 

The testimony of the witness Mercer was properly ad- 
missible for the purpose of contradicting the statement in the 
Huston-Carson letter that no understanding existed bctireen 
the defendant and the contractor Sanderson before the contract 
was awarded to the latter, as well as to show collusion between 
them in the preparation of the schedule. Anything that show- 
ed the relation of the defendant to any one of those jointly 
indicted with him in connection with the matters which led up 
to the consummatbn of the admitted fraud on the common- 
wealth was proper for the consideration of the jury, and the 
weight and significance to be given to it were for the jury. 

The quantities plans were received in evidence for the 
purpose of showing that the defendant's understanding of his 
duties were more than the mere preparation of plans and 
specifications and the certification that the bills were in con- 
formity thereto, and this evidence was so presented to the jury 
in the general chaise. 

The defendant's certificate of the two sums of $50,000.00 
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575,000.00, were, we think, competent evidence to show 
:he defendant understood that his certificate was neces- 
to enable the contractor Sanderson to obtain money from 
ommonwealth on his contract, and thus to refute his 
■se that he honestly believed that his certificate had but 
mited purpose which he claimed. 
;. The complaint that the chaise and instructions of the 

to the jury in answer to their questions were inade- 

and one-sided we think is without just foundation. If 
ollowing extract which is assigned for error, "You will 
the certificate and read it. Does he mean that he was 
ying that the amount of this particular bill and the 
nts in the other bills to which the certificates are at- 
d — does he mean that John H. Sanderson, the contractor, 
a)titled to these amounts? You will read the certificates 
determine. Are they open to interpretation? Is there 
ambiguity about them? Can they be misunderstood." 

is for you to determine," is read in the connection in 
1 it is found in the general charge, it will appear that the 
lage was used by the court in presenting the common- 
h's contention that the certificate meant a certification of 
s and measurements. Afterwards the contenticMi of the 
idant that although the certificate appeared on its face 

a certification of prices and measurements, it was only 
ded by the defendant to be a certification of conformity 
i plans and specifications, was fully and clearly presented 
e jury in the charge. And in the instructions in answer 
e jury's question it will appear that the defendant's con- 
)n and defense was just as fully presented as the con- 
)n of the commoi I wealth. 

There is nn merit in the complaint touching the court's 
jctions on the testimony of the witness Lewis. The so- 
1 Huston-Carson letter was a very important document 
e case. Whether its contents were to bind the defendant 
ided upon the fact that he wrote or knowingly adopted 
The witness I,ewis was the only witness who testified 
the contents of the letter were not the defendant's. We 

it was entirely proper for the court to call the jury's at- 
■>n to this fact so that they might weigh with intelligence 
s' testimony and the improbability that the defendant 
d sign a letter of so great importance and purporting to 
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be an account of his relations to the capitol furnishings with- 
out knowing its contents. 

Little need be said in justification of that part of the 
charge which refers to the evidence of reputation. The jury 
was instructed that the defendant's reputation and his guilt 
of the charge for which he was being tried might he So at 
variance as that the former would raise a reasonable doubt 
of his guilt, and this instruction was supplemented by the af- 
firmation of the defendan's point for charge No, 31. 

After the charge was brought to a close and the court 
was about to answer all the defendant's points, so well satis- 
fied were counsel for the defendant with the general charge 
that they withdrew many of the points, stating that they had 
been fully covered in the general instruction, and before the 
jury retired the court addressed counsel and asked whether 
there was anything necessary to be said which had been omit- 
ted, and counsel had no suggestion to make. 

3. The complaint is made that the verdict of the jurj 
was irregular and ought not to be sustained, A brief account 
of what took place at the reception of the verdict must illus- 
trate the utter baselessness of the complaint. After the jury 
had retired for consideration they returned for answers two 
written questions which they presented to the trial judge. 
After being instructed upon these question they retired for 
further consideration. They again returned and delivered 
their finding, endorsed on the indictment, as follows: "We 
find the defendant guilty of defrauding the commonwealth." 
Thereupon the trial judge interrogated them as follows as to 
the meaning of their written finding : 

"The Court: Gentlemen, do you mean by this 
that you find the defendant guilty of the conspiracy 
charged in the indictment? 
The Foreman : No sir. 

The Court : You must determine — the question 
for you to determine is whether he is guilty of the 
conspiracy charged in the indictment. You mean by 
this, you find him guilty of the charge contained in 
this indictment, 

The Foreman: It is changed, don't you see? 
The Court: You say the defendant is "guilty of 
defrauding the commonwealth." We ask you wheth- 
er you mean by that, whether you find him guilty 
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of the charge contained in this indictmettt. Is that 
what you mean. 

The Foreman: We let the conspiracy off, we 
agreed to let the conspiracy off. 

The Court : The question to determine is, 
whether he is guilty of conspiracy. 

The Foreman : That is what we would not 
agree. 

The Court: Have you considered that? 
The Foreman: Yes, sir; and we agreed that 
there was no conspiracy ; we have agreed on that. 

The Court : The question for you to determine is, 
whether the defendant is guilty of the conspiracy 
chained in the indictment, being party to the con- 
spiracy charged in the indictment to defraud the 
commonwealth. That is what you mean? 

The Foreman : They all agreed ; that is the only 
way they would agree." 

The foreman assumed to make answer for the jury to 
the question of the trial judge. These answers as they ap- 
peared to the trial judge at the time, and now appear, indi- 
cated that the jury had not agreed upon the question of the 
defendant's guilt of the charge contained in the indictment, at 
least the answers made were contradictory. The second, 
third and sixth answers indicated that the jury had not agreed 
upon the conspiracy but had agreed to change the issue and 
had returned the finding on the changed issue, while the fourth 
and fifth answers declared they would not agree that he was 
guilty of conspiracy and that they found that there was no 
conspiracy. In view of these contradictory answers as to the 
meaning of the finding which was returned, the trial judge 
called the jurors' attention to the issue they were sworn to 
try and suggested if they had not reached an agreement upon 
such issue they should retire for further consideration, and if 
they agreed upon it fio return their finding thereon. After further 
extended consideration the jury returned a finding endorsed mi 
the indictment, that they found the defendant guilty in manner 
and form as indicted, and thereupon, being polled at the re- 
quest of the defendant, each answered that he found the de- 
fendant guilty in manner and form as he stood indicted. De- 
fendant now complains that the written finding of the. jury as 
first returned should have been accepted as its verdict and 
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SO recorded. This could not have been permitted, because 
the finding was not responsive to the issue which the jury had 
been sworn to try. It was the duty of the court to see that 
the finding should be upon the question presented by the in- 
dictment and to call the Jury's attention to the issue by fur- 
ther instruction and direct them to furher consideration. If 
the defendant's complaint be that the latter statement made 
by the foreman in answer to the questions as to the meaning 
of their finding was not recorded as the verdict of the jury, 
the answer to such complaint is that such statement was the 
foreman's interpretation and not the jury's and taken in con- 
nection with his previous answers left the meaning uncer- 
tain and contradictory. Under the circumstances there was 
no other course open to the trial judge than to refer the find- 
ing to the jurj' with instruction that they should clearly and 
definitely declare their meaning. By so doing the right of 
the commonwealth and of the defendant to have an unmis- 
taken declaration by the jury of its findings on the issue pre- 
sented was conserved. Of what was thus done the defendant 
has no just reason to complain. He was deprived of nothing 
to which he had a right. And besides the court was entitled 
to know by an unambiguous finding what conclusion the jury 
had reached before any finding should be received and record- 
ed as its verdict. It would be a strange doctrine that any 
finding of a jury must be received and recorded as its verdict. 
One of the duties of the trial judge is to mould and form the 
verdict, so that it shows clearly the conclusion the jury has 
reached, and to be able to discharge this duty properly the 
trial judge is entitled in the first instance to know what the 
jury means by its finding. To give the jury an opportunity 
to retire and put the verdict in a way to be understood by all 
when it has brought in a finding which is not responsive to the 
issue, or the full meaning of which is made uncertain and am- 
biguous by the foreman's answers, is, we think, but fair to 
the jury as well as fair to all the parties concerned. We are 
quite sure, if the finding of a jury were taken as a verdict 
against a defendant on contradictory and ambiguous answers 
respecting its meaning, he would have grave cause for com- 
plaint. The commonwealth is equally entitled to have only 
such finding recorded as the jury's verdict which expresses 
fully and clearly the conclusion upon which it is agreed and 
which is decisive of the issue involved. If the interpretation 
placed by the trial judge upon the answer of the foreman was 
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wrong and the jurors had as a matter of fact agreed that the 
defendant was not guilty of conspiracy, they were left free to 
return a verdict to that effect. However, the verdict which 
was finally reached confirmed the trial judge's interpretation 
and understanding of the answers. We fail to find any merit 
in the reasons which assail the regularity and validity of the 
verdict. 

We see no reason for disturbing the verdict. The de- 
fendant had a fair and impartial trial. His defense was fully 
presented to the jury. A determining question in the case was 
what did he mean by his certificate? His defense depended 
almost entirely upon the testimony of several expert archi- 
tects, who testified as to the meaning of defendant's certifi- 
cate in the light of his contract as they gatherel it from the 
letters which passed between him and the board of public 
grounds and buildings and from the Kidder book, and not 
in the light of the defendant's acts done in the discharge of 
his duties. They undertook to say that the certificate would 
mean nothing more according to the usages and customs of 
the profession than a certification that the supplies conformed 
to the plans and specifications, and from this testimony the 
jury was asked to find that the defendant meant it to be only 
such certification. Is it much wonder that this method of 
ascertaining the mind and intention of the defendant met with 
little success? It may be seriously doubted if the testimony 
was admissible, but the benefit of the doubt was given to the 
defendant and it was received. The jurors had no difficulty 
in reaching the conclusion that the defendant was guilty of 
perpetrating a fraud upon the commonwealth as their finding 
showed. The difficulty they seemed to have was upon the 
question of his guilt of conspiracy, but when their attention 
was called to the issue contained in the indictment and to their 
duty respecting it, they gave it full consideration, and each 
juror declared the defendant guilty. It was but a short step 
after they were satisfied of his guilt of fraud to a verdict of 
guilty of perpetrating the fraud as a party to the conspiracy 
of which he admitted those jointly indicted with him were 
guilty, unless they believed that he was acting fraudulently 
independently of the others, which is hardly conceivable. 

The motion in arrest of judgment and for a new trial is 
overruled, and the defendant is directed to appear for sen- 
tence on Saturday, October 15, 1910, at ten o'clock, A. M. 
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Trustees of Capital City Castle, No. 213, A. O. K. of M, 
C. vs. Jacob Tippett. 

Affidavits of defense — Sufficiency. 

In an action on a promissory note, if the affidavit of defense 
alleges nothing more than an agreement made at the time the note 
was given that the same should not be paid until the plaintifl was 
ready to settle its indebtedness to the defendant, it is sufficient to 
prevent judgment. 

Motion for Judgment for want of sufificient affidavit of 
defense. C. P. Dauphin County, No. 80, September Term, 
1910. 

Fred C. Miller, for plaintiff. 

H. Homer Matter, for defendant. 

McCarreLL, J., December 3, 1910. 

This action is based upon defendant's promissory note 
dated June 17, 1909, at one month, for the payment of one 
hundred and fifty dollars. The statement is silent as to the 
consideration for which the note was given. The original and 
supplemental afliidavits of defense allege that at the time of the 
delivery of the note plaintiff was indebted to the defendant 
in the sum of two hundred and eighty-three dollars for money 
paid, laid out and expended by him at the request of the plain- 
tiff's committee in arranging for the reception of the Great 
Castle of Pennsylvania at the time of its meeting in this city 
in September, 1908. The original affidavit of defense seems 
to allege that this money was to be repaid by the several 
castles of the same order with the plaintiff existing in this 
jurisdiction, and that the plaintiff was to receive from the 
other castles their respective proportions of the money so ad- 
vanced as aforesaid and pay the same to the defendant. The 
supplemental affidavit of defense alleges that the money so 
advanced as aforesaid was to be repaid by the plaintiff, and 
asserts that he will be able to prove at the trial of the case that 
it was distinctly agreed at the time the note was given that it 
was not to be paid until the plaintiff was ready to reimburse 
the defendant for the money advanced by him as above stated. 
The allegations of the affidavits of defense are not entirely 
consistent with each other, but they apparently agree in as- 
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serting an indebtedness by the plaintiff to the defendant of the 
sum of two hundred and eighty-three dollars for money paid, 
laid out and expended for the purpose aforesaid, and there- 
fore claim the right to set off this indebtedness so far as nec- 
essary against the note in suit. If there be any actual indebt- 
edness the defendant undoubtedly has the right to set the same 
off against the plaintiff's demand. Even if the affidavits of 
defense alleged nothing more than an agreement made at the 
time the note was given that the same should not be paid un- 
til the plaintiff was ready to settle its indebtedness to the de- 
fendant, it would be sufficient to prevent judgment. 

In Banks vs. Kauffman, Notes to Advance Reports -of De- 
cember 2, 1910, the superior court has just decided that in 
an action on a promissory note an affidavit of defense is suf- 
ficient to prevent judgment which avers that the note was 
given in renewal of a previous note and accon^anied by a 
collateral promise that the note was to be renewed from time 
to time as requested by the defendant to enable the defendant 
to discharge the debt by making such payment as he was able 
to at each renewal. 

The question, however, need now be decided here for the 
affidavits of defense apparently allege an indebtedness on the 
part of the plaintiff to the defendant which more than equals 
the amount of plaintiff's demand in this action. We accord- 
ingly dismiss the motion for judgment for want of a sufficient 
affidavit of defense. Upon the trial of the cause the rights 
of the parties can be more correctly and intelligently deter- 
mined. 
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Company. 

Affidavit of defense — Sufficiency— Novation — Intervention — 
Usury. 

In the absence of fraud, the defense of usury is personal to the 
debtor or his privies in blood or estate, and if they do not choose to 
make it, no other person can. 

When a novation has been completed and assented to, no one of 
the parties is permitted to withdraw from the arrangement, or in any 
way modify the contract of novation. 

To grant or refuse an application to intervene is within the dis- 
cretion of the Court. 

An averment in an affidavit of defense, by a corporation which 
had leased the property and franchises of another corporation and as- 
simied its floating indebtedness, that a note given by the lessee in set- 
tlement of a claim against the lessor, represented usurious interest, is 
insufficient to prevent judf^ent. 

Motion for judgment for want of sufficient affidavit of 
defense. C. P. Dauphin County, No. 403, January Term, 
1910. 

Chas. H. Bergner, for plaintiff, 

Hovier Shoemaker and Geo. R. Barnett, for defendant, 

McCarbell, J., January 9, 1910, 

This suit is brought to recover the amount due upon de- 
fendant's promissory note to the plaintiff, dated July 20, 1909, 
at three months for the sum of $6,000.00. The note matured 
October 20, 1909, and has not been paid. An original and a 
supplemental affidavit of defense have been filed. They allege 
that the note in suit is a renewal for part of a note for $7,- 
897.00 given January 18, 1909, to covfr balance alleged to be 
due to the plaintiff by the United Telephone & Telegraph Co., 
that on September 16, 1901, the said United Telephone & 
Telegraph Company authorized its President to secure a loan 
of $200,000.00 at 6 per cent, interest and i per cent commis- 
sion to the person securing the loan ; and that in pursuance of 
this authority its then president,, who was also a trustee of the 
plaintiff, secured a loan of $200,000.00 on said terms from the 
said plaintiff, and that the United Telephone & Telegraph 
Company made payments on account of the principal, interest 
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and commission on said loan until the entire balance due on 
Aug:ust I, 1905, was $4,034.75, which sum was then paid by 
said United Telephone & Telegraph Company and the note for 
$200,000.00 was then marked paid and surrendered by the 
plaintiff to the United Telephone & Telegraph Company. 
Thus the matter stood on February i, 1907, when the defend- 
ant leased the property of the United Telephone & Telegraph 
Company and agreed to pay all its indebtedness other than 
funded indebtedness. 

On January 18, 1909, the plaintiff alleging that interest 
upon the aforesaid loan from November 3, 1902, to May 3, 
1903, amounting to $6000.00 had not been paid by the United 
Telephone & Telegraph Company, that amount with interest 
thereon from the time it should have been paid, was then de- 
manded by the plaintiff from the United Telephone & Tele- 
graph Company. The defendant thereupon at the request of 
the United Telephone & Telegraph Company gave its note on 
January 18, 1909, to the plaintiff for the sum of $7,897.00 to 
cover the unpaid installment of interest above mentioned. The 
defendant gave said note in pursuance of its contract of Feb- 
ruary I, 1907, to pay the floating indebtedness of the United 
Telephone & Telegraph Company. The note held by the plain- 
tiff for the loan upon which this interest was due was sur- 
rendered to the United Telephone & Telegraph Company on 
August I, 1905, and was marked paid by the plaintiff. At the 
time the defendant gave its note for the unpaid interest on this 
loan, the note given therefore was not returned to the plaintiff, 
tut was retained by the United Telephone & Telegraph Com- 
pany, so that the plaintiff held no obligation whatever against 
said United Telephone & Telegraph Company, and accepted the 
note of the defendant for the amount found by agreement to 
be due upon the said loan. 

The defendant alleges in its affidavit of defense that the 
commission paid upon said loan was not in fact commission, 
but was usurious interest, and that the said so-called commis- 
sions so paid by the United Telephone & Telegraph Company 
have more than paid the note now in suit. 

Thus it appears that the defendant is seeking to recover 
by way of credit upon its obligation the alleged usurious inter- 
est not paid by the defendant, but by the United Telephone & 
Telegraph Ccanpany before the defendant leased the property 
and assumed the floating indebtedness of the latter company. 
The defendant was no party to the loan above referred to and 
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paid none of the usurious interest thereon. The supplemental 
■affidavit of defense alleges that the note in suit was given by 
the defendant under a mistake as to the facts relative to the 
liability of the United Telephone & Telegraph Company to 
plaintiff and is without consideration. Both the original and 
supplemental affidavits of defense have appended thereto 
copies from the books of original entry of the United Telephone 
& Telegraph Company and the American Union Telephone 
Company relating to the loan of $200,000.00 from the plaintiff. 
The ccqjies of these entries thus attached to the affidavits of 
•defense clearly show that there was an omitted payment of 
interest from November 3, 1902, to May 3, 1903, as claimed 
by the plaintiff, that a commission of I per cent, had been paid 
regularly upon the loan, and with this information thus given 
"by the books in the possession of the defendant and of the 
United Telephone & Telegraph Company at the time the note 
was given, January 18, 1909, for $7,897.00, it is quite manifest 
that both companies' had full information as to the note and 
amount iDf the claim which the plaintiff then asserted against 
the United Telephone & Telegraph Company. 

In the light of the information thus given, the note of Jan- 
uary 18, 1909, was executed and delivered by the defendant, 
"The defendant being, as already stated a stranger to the mak- 
ing of the loan of $200,000.00 and never having paid any of 
the alleged usurious interest upon said loan cannot now set 
off against its own obligation a claim for the alleged usurious 
interest paid by the United Telephone & Telegraph Com- 
pany. 

Under all the decisions the latter company alone is entitled 
to recover back any such usurious interest. 

In Industrial Savings & Loan Co, vs. Hare, 216 Pa. 389, 
Mr. Justice Mestrezat at page 394 uses the following lan- 
:guage: 

"It is not alleged, and if it were, it could not be 
set up as a defense in this action, that the considera- 
tion passing from the defendant to Steck is tainted 
with usury, but the averment is that the considera- 
tion agreed to be paid by Steck to the plaintiff is 
usurious. With that, the defendant can have no con- 
cern, because if true, they are not affected by it. 
This is not a suit on the contract between Steck and 
the plaintiff company, but on the mortgage given to 
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the plaintiff by the defendants to secure the pay- 
ment of money which the defendant agreed with 
Steck to pay the plaintiff as part of the consideration 
which the defendant owed Steck. It is therefore 
clear that the defendants are strangers to the contract 
between the plaintiff company and Steck, and hence 
have no right to interpose as a defence in this action 
any usurious taint that might exist in the considera- 
tion which Steck agreed to pay the plaintiff for the 
lend in question. It is well settled in this state that 
in the absence of fraud, the defense of usury is per- 
sonal to the debtor or his privies in blood or estate, 
and if they do not choose to make it, no other person 
can. Those who allege that usury is a fraud upon 
them must do more than show the payment of inter- 
est in excess of the legal rate. That is a matter of 
which the debtor alone can complain. In the present 
state of the law, that defense is personal, and if the 
debtor does not choose to make it, one who is a 
stranger to the contract cannot.' 

In Gump vs. Hamaker, 4 Walker 157, it was held that 
where a party gives an obligation in payment of usury agreed 
to be paid by another, he cannot defend upon the grotmd 
of usury. 

We are of opinion, therefore, that the defendant has not 
alleged any legal defense to plaintiff's claim in either its origi- 
nal or supplemental affidavit of defense. 

On March 7, 1910, the day on which the supplemental 
affidavit of defense was filed, the United Telephone & Tele- 
graph Company presented its petition for permission to inter- 
vene in this action as a party defendant. The petition con- 
tains substantially the same statements as to the loan of $200,- 
000.00 and the payment of Interest and commission thereon 
as are contained in the aforesaid affidavit of defense. It al- 
leges that if the defendant is obliged to pay the note in suit, 
the petitioner by virtue of its contract, will become liable to the 
defendant for the amount so paid, and thus the petitioner will 
be obliged to pay again a claim which has already been more 
than fully paid. 

It is manifest from the petition and the copy of book en- 
tries made part thereof, that the petitioner had full knowledge 
of all the facts relative to the loan of $200,000.00 and the pay- 



by GoOglc 



i9"o DAUPHIN COUNTY REPORTS. aSi 

Richard C, Gray Trust vs. American Union Telephone Company. 
ments made thereon of principal, interest and conunission on 
January i8, 1909, when it procured the defendant to give its 
note for unpaid interest and induced the plaintiff to accept the 
same in novation of or substitution for its own obligation. 
The note for the loan of $200,000.00 had been surrendered 
August I, 1905, by the plaintiff to the petitioner with the 
word "Paid" marked thereon. When the error was discover- 
ed and admitted January 18, 1909, and the unpaid installment 
of interest was adjusted by plaintiff's acceptance of defend- 
ant's note, the note for the original loan was permitted to re- 
main, marked "Paid" in the possession of the petitioner. 
Thus it clearly appears that the defendant gave its note in 
substitution for the petitioner's obligation, and that the plain- 
tiff accepted defendant's note in novation of or substitution 
for its previously existing claim against the petitioner. The 
petitioner retained the cancelled note for the original loan and 
procured the defendant to give and induced the plaintiff to ac- 
cept defendant's note. The petitioner was thus relieved from 
all further liability to the plaintiff, and to permit the petitioner 
now to intervene and make defense against the note thus given 
and accepted in substitution for the petitioner's liability would 
be inequitable. 

When a novation has been completed and assented to, 
no one of the parties is permitted to withdraw from the ar- 
rangement, or in any way modify the contract of novation. 
21 A. & E. Ency. 674. 

To grant or refuse an apphcation to intervene is within 
the discretion of the Court. Russell vs. Church, 65 Pa. 9; 
Planing Mill Co. v. Moyer, 35 Superior 503. 

The purpose of the petitioner in asking permission to in- 
tervene is manifest. It had full knowledge of all the facts 
relative to the loan of $200,000.00 and the payments made 
thereon, whether of principal, interest or commission, and did 
not assert any claim by reason of these facts at the time the 
plaintiff was induced to accept the defendant's note in substi- 
tution for the petitioner's previously existing obligation. The 
application for permission to intervene has been tardily made. 
It was presented on the same day when the defendant's sup- 
plemental affidavit of defense was filed, and when it was 
probably known to the defendant that the defense sought to be 
set up in its affidavit of defense was not available to it, because 
it was a stranger to the loan upon which the usurious interest 
was alleged to have been paid. 
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ard C Gray Trust vs. American Union Telephtme Company, 
Ve can see no reason arising^ from the circumstances of 
ase to justify the granting of permission to the petition- 
intervene as a party defendant. The allegation that the 
dant will he ahle to recover from the petitioner by reason 
: contract between them whatever may be recovered by 
laintiff from the defendant in this action does not im- 

the petitioner's position. That liability seems to have 
created by the petitioner as part of the consideration 

induced the defendant to relieve the petitioner hy giving 
3te in suit. The plaintiff's rights cannot be thereby af- 
I. The petitioner has secured its own release from the 
ition given for the original loan of $200,000,00, or any 
if it. It has procured the acceptance by plaintiff in sub- 
on for and novation of its own obligation, the defend- 
note, now in suit, and it would be inequitable and unjust 
■mit the petitioner to now intervene and assert the claim 
It in its petition. That claim is simply to recover usuri- 
iterest alleged to have been paid. If the claim has any 

the petiticmer has its right of action against the plaintiff, 
lere is no just reason for permitting it to interfere with 
>Ilection by the plaintiff of the note given by defendant 

the circumstances just mentioned. It is quite probable 
he delay of more than six months from January 18, 1909, 
erting or even suggesting the claim for usurious interest 
irred any right of the petitioner to recover, but this we do 
ndertake now to determine. We simply conclude that 
etitioner, the United Telephone & Telegraph Company 

equitable right to intervene as a party defendant for 
lurpose of preventing a recovery from the American 

1 Telephone Company upon the note now in suit. As al- 
stated, the affidavit of defense filed by the defendant 

ot disclose any valid or legal defense against the plain- 
claim, and the plaintiff is now entitled to judgment for 
of a sufficient affidavit of defense against the defendant 
le sum of six thousand dollars with interest thereon from 
ter 20, 1909. 

'he prothonotary is instructed to liquidate the amount 
nter judgment accordingly in favor of the plaintiff and 
St the defendant. 
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State Highway Department. 
Slate Highway Department — Costs and expenses. 
The cost and expense of performing the work and duty imposed 
upon the state highway commissioner by the Act of May 13, 1909, is 
properly payable out of the appropriation made by section 6 of that 
act, and payable upon the warrant of the highway commissioner, as 
provided in section i thereof. 

Attorney General's Department. Opinion to Joseph W. 
Hunter, State Highway Commissioner. 

Hargest, Assistant Deputy Attorney General, June 20, 
1910. 

Your favor of April 27, 1910, addressed to the attorney 
general is at liand. 

You ask to be advised as to whether the work imposed 
upon the state highway commissioner by the second section of 
the Act of May 13, 1909, P. L. 752, is payable out of the ap- 
propriation made by section 6 of that act, or whether it is pay- 
able out of the contingent fund for your department. 

Section 25 of the act creating the State Highway Depart- 
ment, approved May i, 1905, P. L. 318, imposes duties simi- 
lar to those imposed by the Act of May 13, 1909, P. L. 752. 
The latter act defines and regulates the duties of supervisors 
in reference to the repair and maintenance of roads and 
bridges and the collection of road taxes, etc. The second 
section in part provides as follows : 

" * * * * That the State Highway Depart- 
ment shall furnish blanks to the supervisors, in which 
said supervisors, or a majority of them, shall make 
a sworn statement, signed by all the members of the 
board, that the money has been expended in building, 
repairing, maintaining and improving the township 
roads according to the instructions, standards, plans 
and specifications, submitted by the highway depart- 
ment, as far as the available funds and local condi- 
tions make it possible ; * * * * '* 
Section i provides : 

"Upon receipt of the sworn statement from the 
board of township supervisors, it shall be the duty of 
the state highway commissioner to draw a warrant 
upon the state treasurer, for the payment of the 
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State Highway Department, 
amount due said township under the provisions of 
this section, to the treasurer of the board of road 
supervisors, which shall be paid out of tnoneys ap- 
propriated for that purpose. * * * * " 
Section 6 provides : 

"The sum of one million dollars, or so much 
thereof as may be required, is hereby appropriated to 
carry out the provisions of this act, for the one fiscal 
year beginning the first day of June, one thousand 
nine hundred and ten : * * * * " 

The sum of $72,000 is appropriate for two years by the 
General Appropriation Act of 1909 "for the payment of con- 
tingent expenses of the State Highway Department." 

You state that the demands for surveys, specifications 
and estimates from the supervisors which the State Highway 
Department is required to furnish by the second section of the 
Act of May 13, 1909, have increased to such an extent that the 
contingent fund would not meet them, but that prior to the 
Act of 1909 such work was paid for out of the contingent fund 
of the department. 

The Act of 1909 requires work which imposes expense 
on the part of the state highway commissioner. It is work 
necessary to properly carry out the provisions of the act look- 
ing toward a proper and uniform system of road building. 
The appropriation made is "to carry out the provisions of this 
act." 

This is in no sense a contingent expense. Contingent 
funds, generally, are for the purposes of paying for such mat- 
ters, as cannot be foreseen in detail at the time of the passage 
of the appropriation acts. The work imposed by the Act of 
1909 was not only foreseen but enjoined upon the highway 
department. 

I am, therefore, of opinion that the cost and expense of 
performing the work and duty imposed upon the state high- 
way commissioner by the Act of May 13, 1909, is properly 
payable out of the appropriation made by section 6 of that act, 
and payable upon the warrant of the highway commissioner, 
as provided in section i thereof. 
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Superintendents of Construction of State Buildings. 

Superintendents of canslructton of state buildings — Powers. 
The duties of superintendents of construction are fully defined by 
the Act of July i. 1895, P. L. 422. and there is nothing in this act le- 
quirins them to approve the bills of contractors. 

Attorney General's Department. Opinion to H. D. Jones, 
Secretary, Board of Commissioners of Public Grounds and 
Buildings. 

Todd, Attorney General,June 21, 1910. 

I have your letter of the 21st instant, accompanied by a 
copy of the letter of the Filbert Paving and Construction 
company of the 9th instant, in which they state that Philip H. 
Johnson, architect for the commission for the erection of the 
buildings at the Eastern Pennsylvania State Institution for 
Feeble Minded and Epileptic at Spring City, refuses to ap- 
prove their bill for work done at that institution during the 
month of May, 1910, unless the same is first approved by D. 
L. Hunsberger, superintendent of construction of said build- 
ings, appointed by your board, together with a copy of your 
letter of instruction to superintendents of construction, of Jan- 
uary II, 1909, and I note that you ask my opinion whether 
or not it is the duty of the superintendents of construction ap- 
pointed by your board under the provisions of the Act of 2nd 
July, 1895, P. L. 422, to approve the bills of contractors in 
connection with the work performed under the supervision of 
such superintendent. 

The duties of superintendents of construction are fully 
defined by the Act of Assembly above cited, and there is noth- 
ing in this act requiring them to approve the bills of con- 
tractors. Their duties include the examination of materials 
that enter into the construction and seeing that the contract, 
plans and specifications for the erection of such buildings are 
fully complied with, and to report to the board from time to 
time as to the progress and condition of the work. They have 
nothing to do with the price paid for the work — that is a 
question between the contractor and the commission for the 
erection of the buildings, and is one over which your superin- 
tendent of construction has no power or authority. 

I, therefore, advise you that your letter of instruction to 
superintendents of construction, above referred to, is in ac- 
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Expenses of Experiments by Dqiartment of Agriculture, 
cordance with the provisions of the Act of Assembly in question 
and fully defines the duties of your superintendents, and that 
accordingly they should not approve the bills of contractors. 



Expenses of Expehiments by Depaktment of Agriculture. 

Department of Agriculture — Powers — Experimental «i- 
vestigatiott. 

Under the power vested in the secretary of agriculture by the Act 
of 1895, he is authorized to rent land for the purpose of experimental 
investigation, and such rental is properly payable out of the item 
in the General Appropriation Act of 1909. 

Attorney General's Department. Opinion to N. B, Critch- 
field. Secretary of Agriculture. 

Hargest, Assistant Deputy Attorney General, June 21, 
1910. 

Your favor of the 9th inst, addressed to the attorney 
general, is at hand. 

You ask to be advised whether you have authority to pay 
a rental for ground to be leased for the purpose of experi- 
mentation work by the economic zoologist, in order that he 
may be able to give directions and instructions to the citizens 
of the commonwealth in agricultural pursuits, as to the meth- 
ods necessary to be employed for the prevention of crop and 
fruit destruction by insect pests and plant diseases. You 
state that this work should not be done except upon property 
owned or leased by the commonwealth, and that it is apparent 
that such experimentation work under proper conditions, 
should be continued. 

The Act of March 13, 1895, P. L. 17, which is entitled: 

"An act to establish a Department of Agricul- 
ture, and to define its duties and provide for its 
proper administration," 

provides in section 2, in part, as follows: 

"That it shall be the duty of the secretary of 
agriculture, in such ways as he may deem fit and 
proper, to encourage and promote the development of 
agriculture, horticulture, forestry and kindred in- 
dustries." 
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Legislative Journal. 
Section 6 of this act also provides that : 

"The secretary may, at his discretion, employ 
experts for special examinations or investigations, 
the expenses of which shall be paid by the state 
treasurer in the same manner as like expenses are 
provided by law, but not more than five thousand 
dollars shall be so expended in any one year." 

The Appropriation Act of 1909 contains, for the Depart* 
ment of Agriculture, the following item : 

"For the payment of the special examinations or 
investigations, as provided in the Act of March 13, 
189s, establishing the Department of Agriculture, for 
two years, the sum of eight thousand dollars." 

I am of opinion, and so advise you, that under the power 
vested in you by the Act of 1895, you are authorized to rent 
land for the purpose of experimental investigation, and that 
such rental is properly payable out of the item in the General 
Appropriation Act of 1909, which is above quoted. 



Legislative Jouhnai„ 
Legislative Joitntal — Publication of. 

The Legislative Journal cannot be printed under a contract made 
before the passage of the Act of April 23, 1909, but must be included 
in the contract to be awarded for the four years beginning July i, 1913. 

It will be necessary, in order to provide for the printing of the 
Legislative Journal, which printing must be begun at the beginning of 
the session of the legislature, for the superintendent of public printing 
to advertise for proposals to print the Legislative Journal until the 
expiration of the existing contract. The advertisement for such pro- 
posals, and the proposals themselves should state distinctly that such 
contract must be let subject to the subsequent approval of the legisla- 

Attomey General's Department. Opinion to A. Nevin 
Pomeroy, Superintendent of Public Printing and Binding. 

HargEST, Assistant Deputy Attorney General, June 21, 
1910. 

Your favor of April 6, 1910, addressed to the attorney 
general, was duly received. 



by Google 



«88 DAUPHIN COUNTY REPORTS. Vol. ij 

Legislative Journal, 

You ask to be advised as to what course you should pur- 
sue in reference to the publication of the Legislative Journal, 

I understand the facts to that Charles E. Aughinbaug^, 
on February 23, 1910, submitted a proposal by which he agreed 
"to do all the printing and binding for the state of Pennsyl- 
vania, as per Act of Assembly, approved February 7, A. D. 
1905, for the period of four years, commencing July i, 1909, 
as per advertisement and schedule therein referred to," and 
that the advertisement asked for bids "in compliance with the 
provisions of the Act of General Assembly, entitled : 

"An act to create the Department of Public 
Printing and Binding, to carry out the provisions of 
section twelve, article three, of the constitution, in 
relation to the public printing and binding, and the 
supply of paper and other materials therefor." 

approved the 7th day of February, A. D, 1905 ; that Mr. 
Aughinbaugh's proposal was accepted and approved March 
17, 1909, and this constituted the contract between him and the 
state. 

At the time this contract was awarded there was an out- 
standing contract with E- J. Stackpole for printing the Legis- 
lative Record. This latter contract expired on the first Mon- 
day of June, 1910. The Act of April 23, 1909, P, L. 163, 
abolished the letting of contracts under the Acts of May 15, 
1874, and April 12, 1875, by the speakers of the house and 
senate, also abolished what was known as the "Legislative 
Record," and substituted in lieu thereof the Legislative Jour- 
nal. The Act of 1909 provides that the printing of this jour- 
nal shall be done by the state printer or the one holding the 
contract for state printing, Mr, Aughinbaugh's contract was 
made March 23, 1909, This Act of Assembly was passed 
April 23, 1909. It is therefore apparent that the Act of 1909 
cannot affect Mr, Aughinbaugh's contract, and there is no 
power in the legislature to pass an act imposing additional 
work upon the contractor after the making of the contract 

Mr, Aughinbaugh's contract runs until July i, 1913. The 
Legislative Journal cannot be printed under his contract, but 
must be included in the contract to be awarded for the four 
years beginning July i, 1913. The Legislative Journal must 
also be printed in the meantime, and there is no method point- 
ed out in the Act of 1909 as to how this printing is to be done. 
I understand Mr. Aughinbaugh declines to do it, and he is not 
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Disposition of animals acquired for the Purpose of Hxperitnent 
bound to do it. The Act of Assembly affects all contracts 
made after its passag:e, but does not affect any made before. 
It will be necessary, in order to provide for the printing of the 
Legislative Journal, which printing must be begun at the be- 
ginning of the session of the legislature, for the superintendent 
oi public printing to advertise for proposals to print the Legis- 
lative Journal until the expiration of Mr. Aughinbangh's pres- 
ent contract. The advertisement for such proposals, and the 
proposals themselves should state distinctly that such contract 
must be let subject to the subsequent approval of the legisla- 
ture. 

An act ratifying and confirming the letting of such con- 
tract and making an appropriation to pay for the same, should 
be introduced as early as possible at the next session of the 
legislature. 



Disposition of Animals Acquired for the Purpose of Ex- 
periment. 

Live Stock Sanitary Board — Disposition of animals acquired 
for experiment. 
It is proper for the Live Stock Sanitary Board to authorize the 
flesh animals, after they have served their purpose for experiments, to 

There is no requirement that such sale should be made at auction, 
but the sale ought to be made pursuant to bids received. 

Attorney General's Department. Opinion to S. H. Gilli- 
land. State Veterinarian. 

Hakgest, Assistant Deputy Attorney General, July 7, 
1 910. 

Your favor of June 20, 1910, addressed to the attorney 
general, was duly received. 

You ask to be advised whether the State Live Stock Sani- 
tary Board may dispose of the meat of cattle which it is nec- 
essary to kill in conducting investigations concerning diseases 
of animals, and whether such sale must be at auction. 

I understand that the Live Stock Sanitary Board, in con- 
ducting their experiments, has acquired eleven head of cattle, 
worth approximately a thousand dollars, which it is necessary 
to kill in order to complete and terminate the experiments, 
and that when slaughtered the flesh of the cattle will be health- 
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Pennsylvania Industrial School, 
ful and proper for food purposes. It therefore resolves itself 
into the proposition as to whether or not such property shall 
be destroyed or sold, 

I am of opinion, and so advise you, that it is proper for 
the Live Stock Sanitary Board, as a board, to authorize the 
flesh of such animals, after they have served their purpose for 
your experiments, to be sold. 

There is no requirement that such sale should be made 
at auction, but the sale ought to be made pursuant to bids re- 
ceived. 



Pennsylvania Industrial School. 

Pennsylvania Industrial School — Appropriations. 

The appropriation for the Pennsylvania Industrial School at Paoli, 

Chester county, will not be available to an institution to be called the 

Pennsylvania Industrial School to be hereafter incorporated by the 

<ourts of Montgomery county. 

Attorney General's Department. Opinion to T. A. Crich- 
ton, Deputy Auditor General. 

Hargest, Assistant Deputy Attorney General, July 7, 
1910. 

Your favor of June 27, 1910, addressed to the attorney 
general, is at hand. 

You enclose a letter of George Henderson, attomey-at- 
law, Philadelphia, from which I understand the facts to be 
that the Pennsylvania Industrial School, incorporated by the 
■Court of Common Pleas of Chester county, and now located in 
the Chester Valley, north of Paoli, desires to move Into Mont- 
gomery county, and for that purpose proposes to obtain a new 
charter from the Court of Common Reas of Montgomery 
county, which new charter shall be for the same purposes as 
the corporation now in existence, and the incorporators to be 
the same individuals who are now the trustees of the Pennsyl- 
vania Industrial School, and that application will then be made 
to the court in Montgomery county to merge the Pennsylvania 
Industrial School in the new corporation, also to be known 
as the Pennsylvania Industrial School. 

You ask to be advised if, after the one corporation goes 
■out of existence, and the other is created, the appropriation 
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Pennsylvania Industrial School. 
to the Pennsylvania Industrial School will be available to the 
new institution. 

The position of Mr. Henderson is that a new corporation 
of the same name with the same trustees and officers, created 
by the court of Montgomery county, and taking over and 
merging with the old corporation, preserves and continues the 
legal identity of the Pennsylvania Industrial School. I can- 
not agree with him. When the court of Montgomery county 
incorporates the Pennsylvania Industrial School it creates a 
separate legal entity. It is not the institution which is now 
located in, and a creature of the court of Chester county. The 
institution in Chester county not only loses its identity, but 
goes completely out of existence. The appropriation is to the 
Pennsylvania Industrial School at Paoli, Pennsylvania, while 
the words "Paoli, Pennsylvania" may be descriptive of the 
Pennsylvania Industrial School, they certainly do not refer to, 
or describe a Pennsylvania Industrial School located in another 
county, and created since the appropriation. 

I am, therefore, compelled to advise you that the appro- 
priation of 1909 will not be available to an institution to be 
called the Pennsylvania Industrial School to be hereafter in- 
corporated by the courts of Montgomery county, as is proposed 
by the letter of Mr. Henderson, which I herewith return. 
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Suppression of Rabies. 

Suppression of rabies — Acts of May 21, 1895, and March 30, 

1905- 

The apprt^riaticm made for the enforcement of tbe Acts of 

May 21, 1895, P. L. 91, and March 30. 1905, P. L. 78, is not available 

for the suppression of rabies and the quarantine of di^s. 

Attorney General's Department. Opinion to S- H. GiUi- 
land. State Veterinarian. 

Hargest, Assistant Deputy Attorney General, July 7, 
1910. 

Your favor of June 22, 1910, addressed to the attorney 
general, was duly received. 

You state that the appropriation of $5,000, made by the 
General Appropriation Act of 1909, for the control and sup- 
pression of rabies, and the quarantine of dogs, as required by 
the Act of March 27, 1903, will be exhausted before the period 
for which said appropriation has been made expires, and that 
the question has been raised by the executive controller as to 
whether, when such appropriation is exhausted, the control 
and suppression of rabies must cease. 

You ask, also, to be advised whether the appropriation for 
the enforcement of the Act of May 21, 1895, P. L. 91, and of 
March 30, 1905, P. L. 78, is available for the suppression of 
rabies and the quarantine of dogs. 

The Act of 1895 clearly refers to the suppression and con- 
trol of dangerous, contagious and infectious diseases among 
domestic animals, and the context of the act shows that it was 
intended only to include horses and cattle. The Act of 1905 
emphasizes this interpretation by enumerating the classes of 
diseases. This is also emphasized by the appropriation Act 
of 1909, because a specific appropriation is made for the pur- 
pose of enforcing these two acts, and the payment of the in- 
demnity for animals afflicted with such diseases and disposed 
of, and a separate and specific appropriation is made for the 
control and suppression of rabies and the quarantine of dogs, 
under the Act of 1903. 

I, therefore, am compelled to advise you that the appro- 
priation of $175,000 made for the enforcement of the two acts 
above referred to, is not available for the suppression of rabies 
and the quarantine of dogs. 
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In re Three Springs Road. 
You state that rabies is a highly contagious and dangerous 
disease, commuicable to man, and one of the highest import- 
ance to control. If a situation exists where it is necessary to 
expend money beyond the appropriation, such expenditure 
may be incurred and a credit settlement against the common- 
wealth obtained by the method pointed out by the Act of 
1811, The money could not be actually paid, but there would 
probably be no difficulty in obtaining a deficiency appropriation 
for any money thus expended. 



In re Three Springs Road. 
Repair of injury to state roads. 
The liability for the repair of roads in course of construction de- 
pends upon the facts of each case. If the injury is due to the neglect 
of the contractor he should repair without compensation. If the injury 
is not due to the negligence of the contractor a new contract should be 
made for the repairs necessary. 

Attorney General's Department. Opinion to Joseph W. 
Hunter, State Highway Commissioner. 

HargesTj Assistant Deputy Attorney General, July 7, 
1910. 

Your favor of April 27, 1910, was duly received. You 
ask to be advised as to whether the contractor for the recon- 
struction of a road known as "Three Springs Road" in South 
Woodbury township, Bedford county, Pa., is required to re- 
pair portions of the road which were damaged by an "ice 
freshet" on January 21, 1910, after that portion of the work 
had been completed. You state that the contractor has refused 
to make such repairs unless he be allowed for additional work, 
and he demands for such allowance compensation stated in a 
letter of April 14, 1910, which differs from the unit prices in 
his contract. 

If the damage was occasioned to the highway by an un- 
foreseen and unprecedented flood or freshet, that is to say, 
by an act of God, and the failure of the contractor in no way 
contributed to that damage, the contractor would not be re- 
quired, under his contract, to repair the section of the road so 
destroyed. 

On the other hand, if the damage was occasioned by 
ordinarily heavy rains or flood, or even if occasioned by an 
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Gratuity to Discharge Convicts. 
unprecedented flood and the contractor ought to have fore- 
seen and provided against it, or failed to do what ought to 
have been done, under the circumstances, to protect the road, 
he would be liable to repair the same. 

The question as to whether or not he is to be paid at the 
unit prices stated in his contract does not arise. If he is 
liable to make the repairs he must make them without any ad- 
ditional compensation. If he is not required to make the re- 
pairs because of an act of God, which was not contributed to 
in any way by his own carelessness, then the repairs must be 
the subject of a new contract. 

As you will see, this depends upon the facts. If the 
commonwealth can maintain beyond question that the damage 
to the road was due to this negligence then he should be com- 
pelled to repair it, and if the commonwealth cannot estabHsh 
these facts a new contract should be made. 

I herewith return to you the copies of the bid and contract 
for the construction of this road, which were submitted with 
your letter. 



Gh.^tuity to Discharged Convicts. 

Gratuity to discharged convicts — Acts May 13, 1901, and May 
10, 1909. 

The acts of assembly relative to the subject seem to indicate that 
every discharged convict is to receive a gratuity, and the appropria- 
tion therefor has perhaps resulted in the growth of a custom to give 
each discharged convict a gratuity. The Act of 1848, however, remains 
in force, and the discretion is still vested in "the inspectors and war- 
dens, if Ihey think it expedient" to furnish a discharged convict with 
the sum appropriated therefor. 

The gratuity is payable when the prisoner is released on parole. 
The release on parole is a discharge, and the prisoner does not return 
if tli'e parole is not violated, and if in the opinion of the inspectors and 
warden the prisoner has earned the gratuity, it is payable when the 
prisoner is released at the expiration of the minimum sentence, under 
the Parole Act of May 10, igog, P. L. 493. 

Attorney General's Department. Opinion to John 
Francies, Warden, Western State Penitentiary. 

Hargest, Assistant Deputy Attorney General, July 8, 
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Gratuity to Discharge Convicts. 

Your favor of June 24th, addressed to the attorney gen- 
eral, was duly received. 

You ask to be advised whether Martin Scheatzle and 
Peter Fogle are entitled to a gratuity upon their discharge 
from the penitentiary. Your letter is acompanied by a letter 
from each of the parties, making a demand upon you for "the 
usual gratuity given by you to prisoners sentenced under the 
Commutation Act, approved May 11, 1901," and the demand 
in each instance says "I firmly take the stand that I am entitled 
to the benefits of the Act of AssenJ>ly making an appropria- 
tion to the Western State Penitentiary of Pennsylvania, ap- 
proved May 13, 1909, the same as a convict sentenced under 
the Commutation Act, approved May 11, 1901." 

I understand from the communication that each of these 
prisoners were sentenced under the Parole Act, approved May 
ID, 1909, P. L. 495, and were discharged pursuant to the pro- 
visions of that act ; that each has complied with all the require- 
ments of said Act of Assembly ; that their prison records are 
clear; that the destination in each case is more than fifty miles 
from Pittsburg, and that they have deman<led a gratuity of ten 
dollars. , 

As I find the law upon the subject of gratuities to dis- 
charged prisoners, it is as folows : 

The Act of April 23, 1829, P. L. 341, provides in article 8: 

"If the inspectors and wardens have been satis- 
fied with the morality, industry, and order of his con- 
duct, they shall give him a certificate to that effect, 
and shall furnish the discharged convict with four 
dollars to be paid by the state," 

and by section 16 of the Act of 1848, P. L. 399, the article 
just quoted 

"is hereby so modified that hereafter the inspectors 
and wardens may, if they think it expedient, furnish 
to a discharged convict, any sum not exceeding ten 
dollars, out of the annual appropriation made by the 
state for that purpose." 

In 1872 the annual appropriation to the Western State 
Penitentiary provided: 

"For each convict whose residence or settle- 
ment is within fifty miles of said penitentiary, the sum 
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Gratuity to Discharge Convicts, 
of five dollars, and ten dollars to each convict whose 
residence or settlement is fifty miles or over from said 
penitentiary." 
Some time thereafter the appropriation took this form : 

"For each discharged convict from the city of 
Pittsburg, whose residence is within fifty miles there- 
of, the sum of five dollars, and for each discharged 
convict, whose residence is over fifty miles from the 
penitentiary, the sum of ten dollars," 

and in that form, with the change in some of the appropria- 
tion acts "from the city of Allegheny" instead of "from the 
city of Pittsburg," the appropriation has been made for many 
years, and is so made by the Appropriation Act of May 13, 
1909, P. L. 790. 

These appropriations seem to indicate that every dis- 
charged convict is to receive a gratuity, and the appropriation 
therefor has perhaps resulted in the growth of a custom to give 
each discharged convict a gratuity. The Act of 1848 before 
referred to, however, remains in force, and the discretion is 
still vested in "the inspectors and wardens, if they think it 
expedient" to furnish a discharged convict with the stmi ap- 
propriated therefor. 

I find nothing in the Act of 1901 above referred to which 
affects the payment of a gratuity. The appropriation acts 
have not taken away the discretion vested in the inspectorsi 
and wardens. 

You also ask whether the gratuity is payable when the 
prisoner is released on parole. I am of opinion that it is. 
The release on parole is a discharge, and the prisoner does not 
return if the parole is not violated, and if in the opinion of 
the inspectors and warden the prisoner has earned the gratuity, 
it is payable when the prisoner is released at the expiration of 
the minimum sentence, under the Parole Act of May 10, 1909, 
P. L. 493- 
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Cumberland Road. 

Taxation — State property. 

The property of the state consisting of toll-gates located c 



National or Cumberland road, is not liable to taxation for the road 
taxes of West Bethlehem township, Washington county. 

Attorney General's Department. Opinion to R, D, 
Beman, Deputy State Highway Commissioner. 

HargEst, Assistant Deputy Attorney General, July 28, 
1910. 

Your favors of June 22nd and July 8, 1910, were duly 
received. 

You state that the supervisors of West Bethlehem. town- 
ship, Washington county, have levied a road tax upon a toll- 
gate property located on the line of the National or Cumber- 
land road and forming part of that highway, that the property 
is temporarily leased for private occupation, the rental thereof 
being paid into the state, and ask to be advised whether the 
property is liable to taxation for road purposes. 

The Cumberland road was a national road acquired by the 
state of Pennsylvania from the United States government and 
by virtue of tM Act of April 4, 1831, P. L. 419, which au- 
thorizes the commissioners therein appointed to manage the 
road and erect at least six toll-gates and toll -houses, for the 
purpose of demanding and receiving toll, and by virtue of the 
Act of April I, 1835, P. L, lOi, which accepted for the state 
the "surrender by the United States of so much of the Cum- 
berland road as lies within the state of Pennsylvania," and 
which also authorizes the commissioners to erect toll-gates 
on the whole or any part of said road at such time as they 
may deem it expedient and proper to do so. This road is, 
therefore, the property of the state. It is not liable to tax- 
ation by small municipal subdivisions of the state. 

It is well settled that public property of states, or politi- 
cal subdivisions of states, is not subject to taxation, and the 
government cannot be forced into the inconsistency of taxing 
itself to raise money to pay over to one of its subdivisions, 
which money could, in turn, only be raised by taxation. It 
would be an anomaly for the sovereign state to be required to 
pay a tax on its property to one of its townships. 

12 Am. & Eng. Ency. of Law. pages 367-369. 
Desty on Taxation, Vol. i, Section 15. 
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Township Roads. 
You are, therefore, advised that the property of the state 
consisting of toll-gates located on the National or Cumber- 
land road, is not liable to taxation for the road taxes of West 
Bethlehem township, Washington county. 



Township Roads. 

Township roads — Specifications and surreys. 

Under the provisions of the second section of the Act of May 13, 

1909, P. L. 752, the Stale Highway Department cannot legally incur 

any expense in furnishing plans and specifications to or making surveys 

for townships which have elected to adopt the work system of road 

Where plans and specifications can be legally furnished the ex- 
pense of making such surveys, plans and specifications, should be 
charged against the appropriation as a whole, and the balance of said 
appropriation be then subdivided among the townships. 

Attorney General's Department. Opinion to R. D. 

Beman, Deputy State Highway Commissioners. 

Hargest, Assistant Deputy Attorney General, July 28, 
191 o. 

Your favor of July 8th was duly received. In it you ask 
several questions. 

rst. "Under the provisions of the second section of the 
Act of May 13, 1909, P, L. 752, can the State Highway De- 
partment legally incur any expense in furnishing plans and 
specifications to or making surveys for townships which have 
elected to adopt the work system of road taxes,, inasmuch as 
the appropriation carried by the said act is payable only to 
townships which collect their road taxes solely in cash?" 

The question seems to answer itself, because, as you state, 
the Act of May 13, 1909, in section 2 provides : 

"Any township which shall have collected its 
road taxes in cash, shall annually receive from the 
state fifty per centum of the amount of road taxes 
collected in said township, as shown in a sworn state- 
ment of the board of township supervisors fur- 
nished to the state highway commissioner on or be- 
fore the first of April in each year,' 



by Google 



"910 DAUPHIN COUNTY REPORTS. *99 

Township Roads. 
The purpose of this law is to encourage the collection of 
road taxes in cash, and to abolish the system of working out 
said taxes. 

On June 20, 1910, the highway commissioner was advised 
that the expenses incurred in his department by the provision 
"That the state highway commissioner, shall also 
furnish, from time to time, standards, plans and 
specifications for permanent improvements in build- 
ing of culverts and establishing of grades, proper 
drainage, and such other matters as he may deem 
essential," 
was payable out of the appropriation made by this act. This 
act intended to appropriate money for the encouragement of 
townships which collected their road taxes in cash, and I am, 
therefore, of opinion that under the second section of the Act 
of May 13, 1909, P. L. 752, the highway department cannot 
legally incur any expense in furnishing plans and specifications 
to or making surveys for townships which have elected to 
adopt the work system of road taxes. 

2nd. You also ask: "Where surveys are made or plans 
and specifications furnished for townships, the cost thereof 
being paid from the appropriation carried by the act above re- 
ferred to, must the expense incurred by the State Highway 
Department be kept within such limit as will not exceed the 
rate of "twenty dollars for each mile of township road in said 
township. 

You also ask: "Should the expense of making such sur- 
veys and preparing such plans and specifications be charged 
against the appropriation as a whole and the balance of said 
appropriation be then subdivided among the townships entitled 
to receive it or should such expense be charged against the 
portion of said funds allotted to the township in accordance 
with the provisions of the act? 

Answering the last question, I am of opinion that the ex- 
pense of making such surveys, plans and specifications, should 
be charged against the appropriation as a whole, and the bal- 
ance of said appropriation be then subdivided among the town- 
ships. 

This answer disposes of the other qufttion, because the 
cost of such plans and specifications being taken from the ap- 



propriation as a whole, is not charged 
township, and therefore a township may recei 
lars for each mile of road in said township" wi 
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Powers of Department of Agriculture. 
Department of Agriculture — Powers of. 
If the Secretary of Agriculture is convinced that the establishment 
and maintenance of a proposed exhibit is a proper way to encourage and 
promote the development of agriculture in Pennsylvania, he may le- 
gally expend, out of any balance remaining to the credit of the con- 
tingent fund of his department, such sums as may be necessary and 
proper for the purpose, bearing in mind that he must retain in said 
fund sufficient money to meet the probable contingent and traveling 
expenses of the department for the remainder of the appropriation 

Attorney General's Department. Opinion to N. B. Critch- 
field. Secretary of Agriculture, 

Cunningham, Deputy Attorney General, August 17, 
1910. 

This department is in receipt of your communication of 
August 9, 1910, asking to be advised whether you can legally 
pay, out of the appropriation made to the Department of Agri- 
culture for contingent expenses, such sum as may be necessary 
to prepare and maintain an exhibit of the agricultural products 
of the state of Pennsylvania and of the work of your depart- 
ment at a proposed land show to be held in the city of Pitts- 
burgh, Pa., during the month of October, 1910. 

In your communication you state that you are informed 
that the purpose of the proposed exhibition is to present a 
practical demonstration of the possibilities of the soil in all 
parts of the United States, and that you regard it as a matter 
of great importance to the agricultural interests of this state 
that Pennsylvania should be represented by a proper exhibit. 

The Department of Agriculture of this state was created 
by the Act of March 13, 1895, P. L. 17, by the second section 
of which it is provided, inter alia, that 

"It shall be the duty of the secretary of agricul- 
ture in such ways as he may deem fit and proper to 
encourage and promote the development of agricul- 
ture, horticulture, forestry and kindred industries." 

By the General Appropriation Act of 1909, at page 882, 
the sum of $13,500 is appropriated to the Department of Agri- 
culture "for the payment of the contingent fund and traveling 
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Powers of Department of Agriculture. 
expenses of the officers of the Department of Agriculture" 
for the two years beginning June i, 1909, and ending June 
I, 1911. 

The adjective "contingent," as used in appropriation bills 
to quahfy the word "expenses" or "fund" has a technical and 
well understood meaning. It is usual for the legislative bodies 
authorized by law to make appropriations to enumerate the 
objects for which speci6c expenditures are to be made, and 
then to make a reasonable appropriation for the minor dis- 
bursements incidental to the proper operation of any depart- 
ment of government, which cannot well be foreseen and pro- 
vided for by specific appropriations. For such minor dis- 
bursements a round sum is appropriated under the head of 
"contingent expenses" or "contingent fund." Dunwiddie vs. 
United States {U. S., 22 Ct. CI. 269. 

The act creating your department vests in you the official 
discretion, power and duty of encouraging and promoting the 
development of agriculture in such ways as you may deem fit 
and proper. 

I am of opinion that if, in the exercise of the official dis- 
cretion vested in you by law, you are convinced that the es- 
tablishment and maintenance of the proposed exhibit is a 
proper way to encourage and promote the development of 
agriculture in Pennsylvania, you may legally expend, out of 
any balance now remaining to the credit of the contingent 
fund of your department, such sums as you may deem neces- 
sary and proper for the purpose above indicated, bearing in 
mind that you must retain in said fund sufficient money to 
meet the probable contingent and traveling expenses of your 
department for the remainder of the appropriation period. 
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Practice of Osteopathy, 
Practice of osteopathy — Revocation of license. 
The board of osteopathic examiners, in addition to the express 
powers of revocation conferred upon it by tlie act creating it, lias a 
general inherent power to revoke a license obtained by fraud. 

When a license to practice osteopathy has been obtained by 
fraud, application should be made to the court of common pleas of 
the proper county to strike the name of the licensee from the medical 
register. 

Attorney General's Department. Opinion to John T. 
Downing, Secretary, Board of Osteopathic Examiners of the 
Commonwealth of Pennsylvania. 

Cunningham, Deputy Attorney General, September 10, 
1910. 

This department is in receipt of your communication of 
September 8th, enclosing copies of certain correspondence 
relative to the issuing of a license to Harry F. Simmons hy 
the Pennsylvania Board of Osteopathic Examiners, authoriz- 
ing him to practice osteopathy in this commonwealth, also en- 
closing the original affidavit made by the said Harry F. Sim- 
mons in support of his application for such license, and asking 
to be advised by this department relative to the powers of 
your board under the facts stated in your ctwnmunication. 

From your communication and the copies of correspond- 
ence enclosed therewith I understand the material facts to be as 
follows : 

The said licensee, claiming to have been engaged in the 
continuous practice of osteopathy for more than ten years in 
another state and to have graduated from a legally incorporat- 
ed and reputable college of osteopathy, came into the state of 
Pennsylvania some time last April and made application to the 
Pennsylvania Board of Osteopathic Examiners, under section 
7 of the Act of March 19, 1909, P. L. 46, for a license to prac- 
tice osteopathy in this commonwealth. In support of his ap- 
plication the said Harry F. Simmons submitted a certificate of 
good moral character and exhibited a diploma, dated Septem- 
ber 1, 1898, from the Northern Institute of Osteopathy, for- 
merly located at Minneapolis, Minn. In the written applica- 
tion for license the applicant set forth, inter alia, that he had 
attended osteopathic lectures in said college from January i. 
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Practice of Osteopathy. 
1897, to January i, 1898, and from January 1, 1898, to Sep- 
tember I, 1898, or a continuous period of zo months, which 
application was accompanied by the affidavit of the applicant 
to the effect that the statements therein contained were strictly 
true in every respect. 

As the certificate, diploma and application above referred 
to contained prima facie evidence that the applicant was of 
good moral character, had obtained a diploma from a legally 
incorporated, reputable osteopathic college requiring a course 
of study of at least four terms of five months each for gradu- 
ation, and that the applicant had been engaged in the practice 
of osteopathy for ten years in another state, a license was is- 
sued to him on April 15, 1910, by your board, under the pro- 
visions of said section of said act. 

On June 21st last your board received information to the 
effect that the diploma of the said Harry F. Simmons had 
been fraudulently issued to, and obtained by, him from the 
said college, and that the statement contained in his applica- 
tion to the effect that he had attended osteopathic lectures for 
a period of twenty months was untrue. Evidence has been 
submitted to your board showing that the said applicant did 
not attend the said college for more than a period of about 
ten months. 

Under these facts you ask to be advised as to the powers 
of your board in the premises. You suggest in your com- 
inunication that the applicant might be prosecuted for perjury 
in making affidavit to hi.'; application. I cannot agree with 
this suggestion. Even assuming that the applicant wilfully 
swore to a false statement, I am of opinion that he cannot be 
convicted of perjury in taking said oath, because the oath was 
not administered in any of the proceedings speeifieci in the 14th 
section of the penal code of i860, nor was it an oath required 
by any act of assembly of this commonwealth. 

Section 7 of the osteopathic act, under which the applica- 
tion was made and the license issued, requires the applicant to 
present a written application together with satisfactory proof 
of certain things, but I find no provision requiring the appli- 
cant to swear that the facts set forth in his application are true 
and correct. It is entirely proper for your board to require 
the application to be verified by an affidavit, but as I under- 
stand the facts in this case, the affidavit is a requirement of the 
board and not an express requirement of the Act of Assembly. 

For these reasons I am of opinion that, imder the facts 
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Practice of Osteopathy, 
set forth in your communication, no prosecution for perjury 
could be sustained. 

The facts in this case do not seem to bring it within any 
of tlie provisions of section 14 of said osteopathic act em- 
powering your board to revoke a Hcense under certain circum- 
stances and for certain designated reasons, nor in my judgment 
could the licensee be successfully prosecuted under the pro- 
vision of section 13 of the osteopathic act, which makes it a 
misdemeanor for any person to falsely represent himself, or 
herself, to be the holder of a diploma for the purpose of ob- 
taining a license. 

Under the facts as stated in your letter, the applicant is 
the holder of a diploma issued by the college in question, but 
this diploma was issued, as stated in your communication, by 
collusion between the applicant and some of the officers of 
the college, although the appHcant had not completed the pre- 
scribed course of study in said institution. 

There is, however, another course of proce<lure worthy 
of consideration. Section 13 of the osteopathic act requires 
that every person desiring to practice osteopathy in this state 
shall exhibit to the prothonotary of the court of common pleas, 
of the county in which he or she desires to practice osteopathy, 
a license duly granted to him, or her, as provided in the act, 
whereupon he or she shall be entitled, upon the payment of 
one dollar, to be duly registered in the office of the prothono- 
tary of the court of common pleas of said county. The lan- 
guage of the osteopathic act with reference to the registration 
of licensees is identical with the language of the Act of May 
18, 1893, P. L. 99, regulating the practice of medicine and 
surgery in this state. Under that act it was held by our su- 
preme court Inre Registration of Campbell, 197 Pa. 581, that 
the "Medical Register" is a public record, and if a name is 
improperly registered in it the court of common pleas has 
jurisdiction to strike such name from it. It is further held in 
this case that the court has summary power to keep this regis- 
ter clear of falsehood, intentional or accidental, so that the 
public may safely rely thereon. 

Again, whilst the facts in this case do not bring it within 
the express provisions of section 14 of the osteopathic act re- 
lating to the revocation of licenses for the causes therein set 
forth and under the procedure therein provided, yet it does 
not necessarily follow that your board has no power to revoke 
this license. Under your statement of the case a fraud was 
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practiced upon your board by the applicant in procuring his 
license. He falsely represented that he had attended osteo- 
pathic lectures for a period of 20 months. The length of his 
course of study was a material question under section 7 of the 
osteopathic act. In my opinion, your board, in addition to 
the express powers of revocation conferred upon it by the act 
creating it, has a general inherent power to revoke a license 
obtained by fraud. The general purpose of the legislation 
covering the practice of osteopathy is to protect the inhabi- 
tants of this commonwealth from incompetent practitioners, 
and it is therefore the duty of your board, upon discovering 
that it has been imposed upon by an applicant for license, who 
does not possess the qualifications prescribed by law, to do 
what it can for the protection of the interests of the public. 

In view of the fact that this applicant has been registered 
under the provisions of the act as a practitioner of osteopathy, 
the mere revocation of his license by your board will not 
afford adequate relief, for the reason that your board has no 
control over the Medical Register of the county in which he is 
now practicing. 

I, therefore, suggest that an opportunity be afforded the 
said Harry F. Simmons to appear before your board for a 
hearing. If, from the evidence obtained at such hearing, (or, 
if from the evidence now before you, in the event that said 
Harry F. Simmons should decline to appear for such hear- 
ing) you are satisfied that the license issued to him was ob- 
tained by fraud, your board should, by formal action, revoke 
the same. This may be done by the adoption of a resolution 
setting forth the fraudulent representations made by the ap- 
plicant, and concluding with a provision revoking his license, 
for the reason that it was obtained through said false repre- 
sentations. 

A petition should then be presented by your board to the 
court of common pleas of Allegheny county, in which county 
I understand the licensee is registered, setting forth all the 
facts, including the fact of the revocation of the license, and 
praying for a rule upon the licensee to show cause why the 
registration of his license should not be stricken from the 
Medical Register of that county. By this method a judicial 
investigation of the facts can be obtained and such disposition 
made of the matter as the court may deem proper and right. 

I herewith return the original papers and correspondence 
enclosed with your inquiry. 
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In re Election of F. Joseph Wehrle Justice of the Peace 
OF Catasauqua. 

Justices of the peace — Election of in borough of Catasauqua. 

The borough of Cata^uqua is entitled 10 only two justices of the 
peace, and as there were more than two justices of the peace in com- 
mission, there was no office of justice of the peace to be filled by the 
election in 1910. 

Attorney General's Department. Opinion to Robert Mc- 
Afee, Secretary of the Commonwealth. 

Harcest, Assistant Deputy Attorney General, September 
17, 1910. 

Sometime ago yon transmitted to the attorney general the 
correspondence with Edmund Randall, which raised the ques- 
tion of the right of F. Joseph Wehrle to a commission as a 
justice of the peace of the borough of Catasauqua, and you 
asked to be advised whether Mr. Wehrle is entitled to such 
commission. 

The facts were not sufficiently disclosed in the communi- 
cations and this department has since been endeavoring to 
have the necessary facts certified to it. It appears that the 
borough of Catasauqua was incorporated on the first of Febru- 
ary, 1853, pursuant to the general borough law, approved 
April 3, 1851, P. L,. 320; that on the 19th of February, 1877, 
by decree of the court, the borough was divided into two 
wards, known as the First and Second wards ; and that on the 
6th of December, 1909, the First ward, by decree of court, 
was further divided into two wards, known as the First and 
Third wards, so that the borough now has three wards. It 
also appears from the records in your office that there are two 
justices of the peace commissioned for the First ward of Cata- 
sauqua, and the term of one, George H, Richter, expired on 
the first Monday of May, 1910, and that there are two jus- 
tices of the peace commissioned for the Second ward, both 
still in commission. 

That on the 19th day of February, 1910, the prothonotary 
of Lehigh county returned F. Joseph Wehrle as elected justice 
of the peace of Catasauqua borough to succeed George H, 
Rtchter, who was in commission as a justice of the peace of 
the First ward and whose term expired. No ward was named 
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In re Election of F. Joseph Wehrle, Justice of the Peace of Catasauqua. 
by the prothonotary in the returns of the election of F. Jo- 
seph Wehrle. 

I have been unable to get a certificate from the prothono- 
tary of the fact, but upon inquiry, and from a letter of the 
Honorable Arthur G. Dewalt, I am advised that justices of the 
peace have been elected in the borough of Catasauqua for 
period of at least ten years by the borough at large and not by 
wards, and the returns of the respective elections of justices of 
the peace now in commission, as printed in the Catasauqua 
Dispatch of February 24, 1906, February 22, 1902, and Febru- 
ary 20, 1909, show that the justices were elected by the whole 
borough at large and not by wards. 

The question for determination, therefore, is whether the 
borough of Catasauqua is entitled to elect justices of the peace 
for the several wards, or whether it is entitled to elect two jus- 
tices of the peace for the borough. 

It appears that Hon. Henry W. Palmer, attorney general.. 
on March 19, 1879, advised the secretary of the commonwealth 
that the borough of Catasauqua was entitled to elect two jus- 
tices of the peace for each ward, basing his opinion upon the 
conclusion that inasmuch as the borpugh was divided into two 
wards on the 19th of January, 1877, prior to the passage of the 
Act of May 10, 1878, P. L. 51, that the borough was not af- 
fected by that act; and Honorable Robert Snodgrass, deputy 
attorney general, advised the secretary of the commonwealth, 
on April 29, 1885, that he adhered to the opinion formerly 
given, that the borough was entitled to two justices of the 
peace for each ward, but basing his conclusions upon section 
12 of article V of the constitution, which provides: 

"Except as otherwise provided in this consti- 
tution, justices of the peace, or aldermen, shall be 
elected in the several wards, districts, boroughs and 
townships at the time of the election of constables, 
by the qualified electors thereof." 

He said : 

"That when the borough of Catasauqua was di- 
vided into two wards under the provisions of the 
Act of 1874, each ward became entitled to two jus- 
tices to be elected by the 'qualified voters thereof,' and 
this right, I think, accrued under the Act of 1839, as 
well as under the constitution itself." 
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In re Election of F. Joseph Wehrle, Justice of the Peace of Catasauqua. 
In this opinion reference was made to the case of Com- 
Tnonwealth v. Patterson, decided by Judge Simonton, and since 
reported in i Lancaster Law Review 252, Since these opinions 
by the learned attorneys general, in reference to the borough 
of Catasauqua, these various acts of assembly and the consti- 
tutional provisions have received judicial construction at vari- 
ance with the conclusions reached in the opinions referred to. 
The Act o( June 21, 1839, P. L. 376, provides for two 
justices of the peace for each ward. The general borough 
law of April 3, 1851, F. L. 320, provides for two justices of 
the peace for the borougli, but section 26 of that act declares 
distinctly : 

"This section sliall not be so construed as to 
authorize the commissioning of, or to have commis- 
sioned, more than two justices at the same time re- 
siding within said borough and unless, under the pro- 
visions of existing laws, they have increased the num- 
ber of justices within any such borough or boroughs." 

The Act of May 14, 1S74, P. L. 159, prescribes the man- 
ner in which courts may divide boroughs into wards, and the 
Act of May 10, 1878, P. L. 51, is a supplement to the Act of 
1874. This later act provides in its first section that 

"Whenever any borough in this commonwealth 
may be divided into wards, in accordance with the 
provisions of the act to which this is a supplement, 
every such ward from and after such division shall be 
a separate election district, and annually thereafter 
shall elect not less than one nor more than three 
members of the borough councils, and shall elect such 
other public officers as are authorized in boroughs, 
wards and election districts under existing laws ; pro- 
vided, however, that in every such borough there 
shall be elected a burgess, assistant burgess, two jus- 
tices of the peace," etc. 

In Commonwealth ex rel. Fox vs. Pattison, 2 Dist. Rep. 
128, decided by Judge Simonton, the syllabus Is: 

"Where a borough, already divided into two 
wards, is, by provisions under these acts, still further 
divided, it results that the provisions of the Act of 
June 21, 1839, for two justices of the peace for each 
ward, does not apply, but the borough is entitled. 
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In re Election of F. Joseph Wehrle, Justice of the Peace of Catasauqua. 

under the Act of 1878, to only two justices of the 

peace, to be elected by the concurrent votes of the 

several wards." 

In the case of Commonwealth ex ret. Fenner v. Pattison, 
3 Dist. Rep. 599, decided by Judge McPherson, it is held that 
the Act of 1878 repeals the Act of 1839. and that the former 
act applies to al! boroughs divided into wards, whether the 
division was made before or after the passage of that act. 
This decision overrules the" opinions of the learned attorneys 
general already referred to, and the borough of Catasauqua 
is within the terms of the first case cited, because the First 
ward of that borough was sub-divided in 1909. 

In the case of Commonwealth v. Morgan, 178 Pa, 199, 
ihe controversy seems to be settled. In that case the borough 
of Mahanoy City was incorporated in 1863, under the general 
borough law. Two years later, in 1865, it was divided into 
wards by special Act of Assembly. It will be noted that it 
was not divided into wards, as the borough of Catasauqua was, 
under the provisions of the Act of 1874, but in March, 1875, 
one of the wards was sub-divided, under the provisions of the 
Act of 1874, as was the First ward of Catasauqua in 1909. 
The defendant was elected justice of the peace by the voters 
of the Fifth ward only, and it was his title to office that was 
questioned, there being two other persons elected by the votes 
of the entire borough. Judge McPherson, in an elaborate 
opinion which was adopted by the supreme court, and which 
reviewed all the acts of assembly and constitlonal provisions 
on the subject, concluded that the Act of 1839 was repealed 
by the general borough law of 1851, which established a new 
rule for all boroughs incorporated under that law, and that 
where the boroughs incorporated under the general law of 
1851 have been divided into wards under the Acts of 1874 
and 1878, only two justices shall be elected by the votes of the 
entire borough. Judge McPherson refers to the case of Com- 
monwealth V. Pattison, i Lancaster Review 252, cited by 
Deputy Attorney General Snodgrass, and practically overrules 
it, and the only essential difference between the case of Com- 
monwealth V, Morgan and this case is that in this case F, Jo- 
seph Wehrle was voted for by the voters of the entire borough 
of Catasauqua, but I am of opinion, under the authorities cited, 
that the borough of Catasauqua is entitled to only two justices 
of the peace, and as there are now more than two justices of 
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the peace in commission, there was no office of justice of the 
peace to be filled by the election in igio. 

I, therefore, conclude and so advise you that F. Joseph 
Wehrle was not legally elected justice of the peace of Cata- 
sauqua borough and is not entitled to a commission. 



Rf-GISTraTion of Pharmacists. 

Registration of pharmacists — Act of March 24, 1905, 

An applicant for registration as a phannacist who has graduated 

from a reputable college of pharmacy, passed his examination and 

served four years at a government medical station, Is entitled to such 

registration. 

Attorney General's Department. Opinion to Christopher 
Koch, President, Pharmaceutical Examining Board of Penn- 
sylvania. 

Harcest, Assistant Deputy Attorney General, December 
7, 191 o. 

Some time ago you addressed a communication to the at- 
torney general, requesting an opinion as to whether Edward 
W. Raines is qualified for registration as a registered pharma- 
cist. 

You stated that Mr. Raines is "an applicant for registra- 
tion as a registered pharmacist before this board, is a graduate 
of a reputable college of pharmacy, and has passed a success- 
ful examination before this board, but, on examining his cre- 
dentials, we find part of his necessary four years practical ex- 
perience was not obtained in a retail drug store, but as a mem- 
ber of the United States Army Corps at the Gove:"nment Medi- 
cal Station at Fort Morgan, Ala." 

I am advised by William J. Enders, surgeon of the United 
States Army under whom Mr. Raines served at Fort Morgan 
hospital, that while on that duty "he performed the usual phar- 
maceutical operations that are done in a drug store, such as 
making tinctures, ointments, spirits, pills, suppositories, salts, 
compounding about eighteen hundred prescriptions per year, 
and in fact doing all the things that pertain to the average drug 
store, with the exception of selling patent medicines, tooth 
brushes, etc." 

It appears that the medicines dispensed at an army post 
hospital are not confined to those served to the soldiers only. 
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but medicines are dispensed to civilians. General orders, No. 
159 of the War Department, provide as follows : 

"A medicine charge of twenty-five cents a day 
will be made for all patients in army hospitals who are 
not entitled tc medical care and treatment at the cost 
of army appropriations, including officers and enlist- 
ed men of the navy and marine corps, chntian em- 
ployes and ciztiHans, the money received therefor to be 
deposited in the treasury of the United States'" etc. 

The Act of March 24, 1905, amending the Act of 1887 
provides, inter alia, that 

"All persons applying for examination for cer- 
tificates, to entitle them to conduct and carry on the 
retailing drug and apothecary business, must produce 
satisfactory evidence of having not less than four 
years practical experience in the business of retailing, 
compounding, or dispensing of drugs, chemicals and 
poisons, and of compounding of physicians' prescrip- 
tions, and of being a graduate of some reputable and 
properly chartered college of pharmacy." 

The word "retailing" used in this Act of Assembly does 
not necessarily confine the experience to a retail drug store. 
"Retaihng" may mean "to sell in small quantities." It also 
means, according to the Century Dictionary, "to deal out in 
small quantities." 

"Retailing means to dispose of in small quantities, either 
for or without a consideration, and may be a distribution of a 
whole into parcels." 

Markel vs. Town of Akron, 14 Ohio 586. 

In adopting this construction it appears that Mr. Raines 
has had four years practical experience in the business of re- 
tailing, compounding or dispensing of drugs, chemicals and 
poisons, and of compounding physicians' prescriptions, and is a 
graduate of a reputable and properly chartered college of 
pharmacy. I am, therefore, of opinion that he comes within 
the quahfications prescribed by this act. 

An opinion of this department was given to your board 
on September n, 1908, which held that the board cannot issue 
certificates to so-called "hospital pharmacists" for the reason 
that there is no statutory provision authorizing the issuance of 
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such certificates. This was the only point decided in that 
opinion, and the dicta in that opinion, to the effect that 

"Under a fair construction of the language of 
this section, the business herein referred to is the 
business of retailing, compounding or dispensing 
drugs, etc., and compounding physicians' prescrip- 
tions in a retail drug store, and not the business of 
compounding and dispensing medicines and com- 
pounding physicians' prescriptions in a hospital," 
it is now stated, is not to be construed as holding that a retail 
drug store is the only place in which the experience required 
by the act may be obtained. 



The City of Pittsburgh vs. The Pittsburgh Railroad Co. 

Pennsylvania State Railroad Commission, Case No. 87. 

Upon receipt of the very elaborate report of Mr. Emil 
Swensson, the expert appointed by the commission to investi- 
gate the traction situation in the city of Pittsburgh, the com- 
mission deemed it proper and advisable to request the views 
of both the city and railways company on that report before tak- 
ing any definite action. This request was quite promptly and 
very fully comphed with by both the parties, so that we now 
have before us not only the complaint and the answer thereto, 
but also the detailed opinion of our expert and his suggestions, 
and the attitude and views of both of the parties respecting 
the same. In addition, we also have the excellent report of 
Messrs. Stone & Webster, made only last year. Therefore, 
the commission is now very well informed as to the local situa- 
tion and its requirements; but it does not follow that all that 
is required to make that situation satisfactory is within the 
power and jurisdiction of this commission. Very far from it. 

In giving us the complainant's view of the expert's re- 
port Mayor Magee made a most excellent and useful analysis 
and summary of its suggestions, which we are pleased to adopt, 
and which is as follows: 

First. Improvements to be made by the company 

and which your representative advises 

you to order or recommend immediately. 

(a) 260 new cars in addition to the 80 cars al- 

; ready ordered. 
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(b) More power plant capacity. 

(c) Better car storage accommodations. 

(d) Trucks and motors for 200 open cars. 
Second. Improvements to be made by the company 

and which from their nature require more 
detailed study and gradual introduction. 

(a) Annual additions and replenishments to the 

stock of cars now in service. 

(b) Improvement in management. 

(c) Improvement in schedules. 

(d) Improvement in tracks and road-beds. 
Third. Improvements to be brought about by joint 

action of the city and the company. 

(a) A shuttle loop, re-looping in the terminal 

district and re-routing generally. 

(b) Extensions on certain streets in the termi- 

nal district. 

(c) The construction, widening and repairing 

of certain bridges. 

(d) The separation of certain grade crossings. 
Fourth. Improvements that lie wholly within the jur- 
isdiction of the municipality. 

(a) Regulation of street traffic. 

(b) The widening of certain streets. 

From this digest summary it readily appears that with 
respect to the matters specified under the third and fourth sec- 
tions this commission has now no jurisdiction. It would, 
therefore, be unprofitable to give any particular attention to 
these questions. 

The suggestions included in the second section are, as the 
title to that section states, improvements "which from their 
nature require more detailed study and gradual introduction." 
So no definite recommendation respecting them can now be 
made. It must be stated just here, however, that so far as the 
internal management of the respondent company is concern- 
ed this commission is without any authority. It is beyond our 
province to prescribe its organization, designate its depart- 
ments or distribute its work. It is only the character and ex- 
tent of its service to the public with which we have to do ; and 
that is as far as the public is now interested in its affairs. 

This brings us to the consideration of the first section of 
the mayor's analysis, which embraces recommendations for 
better car storage accommodations, more power plant capac- 
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ity, 260 new cars and additional trucks and motors for 200 
open cars — here stated in the order in which we will discuss 
them. 

Respecting car storage accommodations near the terminal 
district and sufficient power for the peak load, we are now of- 
ficially advised that the respondent "has made plans to store 
cars as near the terminal district as possible, and appreciates 
the advantages to be obtained thereby," and at its power plants 
"has many improvements and additions now in the course of 
construction." We, therefore, expect adequate and proper 
car storage facilities near the terminal district to be promptly 
provided, and ample power for the peak loads to be supplied 
and maintained. 

The gist of the whole matter, as it primarily affects the 
public, now confronts us — the question of adequate accom- 
modations during the rush hours. Out of the different views 
on this question all the trouble and feeling have arisen, and to 
it all other matters respecting the service rendered by the re- 
spondent are but subsidiary and incidental. 

A brief review of general conditions, as they are presented 
to us by the data at our command, will aid materially in de- 
termining the present situation and its needs. The respondent 
company operates "about 150 originally chartered companies, 
of which about 40 were originally independently operated hnes 
or system," with "about 108 routes and schedules over its sys- 
tem," of which "about 66 routes enter the terminal district," 
"The corporate organization of the underlying companies must 
be maintained, and to some extent their independent corporate 
operation must be adhered to ; * * * * this company 
cannot tear all these underlying companies apart and operate 
them as it sees fit." "The greater portion of the company's 
system is outside the city limits," it having about 275 miles of 
single track in the city, about 215 miles in adjacent boroughs 
and suburbs, and about 80 miles interurban ; and "its opera- 
tions are carried on in two cities, 56 boroughs and 32 town- 
ships. Each of these municipalities have various requirements 
in their franchises + * * * to the companies, and there 
are terms and conditions requiring specified service by the un- 
derlying companies which do not leave the operating com- 
pany free to alter its service in accordance with reasonable 
present requirements;" for "many franchises specifying the 
routes to be followed by the cars are contracts between the 
municipalities and the underlying companies, and it has been 
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found impossible to make many changes which would be high- 
ly desirable." Many of the 66 routes entering the terminal 
district extend beyond the city limits. 

The topography of the territory covered by this system and 
the location and character of the various communities served 
by it are quite fully and graphically described by Mr. Swens- 
son, and he plainly states that "it is apparent that the general 
conditions for laying out and operating a traction system in 
this territory are surely unusual;" also that "local conditions 
interpose a combination of difficulties rarely found in other 
cities," and that "none of the leading communities in this coun- 
try has to contend with the combined difficulties that Pitts- 
burgh has." 

With, then, both great natural and artificial difficulties 
encountered in construction, maintenance and operation, and 
the company so largely controlled fay franchise obligations in 
the numerous municipalities it enters, it is quite apparent that 
considerable time, money, study and work will be required to 
place and to maintain the organization, plant and operations of 
the company in a satisfactory condition, and that the public and 
the interested municipalities must lend their assistance in order 
to accomplish this end. Such facilities are for the benefit of all, 
and they should be, and only can be, secured by the co-opera- 
tion of all. 

"The key to the traction situation in this territory is, of 
course, the down-loum or business section, * + * * 
which can properly be named the Terminal District." "The 
key to the surface traction situation in Pittsburgh is the ca- 
pacity and arrangement of the down-town terminals during 
the peak of the load, occurring between the hours of 5 and 6 
P. M." These declarations by our expert mean more track 
room and more and shorter loops in the terminal district, and 
more cars; the number of the cars and their satisfactory opera- 
tion being necessarily largely dependent upon the extent of the 
tracks and the number and arrangement of the loops; for he 
adds, parenthetically, "This, of course, means that the com- 
pany must possess more cars. Again, it means that more room 
or more streets to handle cars and passengers must be fur- 
nished in the terminal district, where main points of embark- 
ation are located." This he further emphasizes by stating that 
"tracks should be spread out over the whole business district, 
utilizing all streets," and advises to "spread out the loops over 
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the entire down-town section, instead of only over one-half 
thereof as at present." 

It is indisputable that cars are heavily overcrowded dur- 
ing this hour, and it can not be denied that the same situation 
to a greater or less degree exists in every city in the land. 
Three remedies have from time to time been proposed ; first, a 
law prohibiting more than a prescribed number of riders on 
a car at one time — but as yet, at least, our people will not con- 
sent; secondly, the carrier to furnish room for every patron 
at the time and place he wants it — an absolute impossibility 
at present according to every authority; and thirdly, such a 
voluntary distribution by the people of their patronage during 
the crowded period as will load all the cars therein available 
somewhat equally — but everyone insists upon taking the first 
car. For those whose day's work has been hard and long, and 
whose hours at home are necessarily limited, there is some ex- 
cuse for such insistent haste ; but those who can control their 
own time and movements should ordinarily set a better ex- 
ample by the exercise of a little patience, and thus contribute 
to the comfort of themselves and others. A complaint of over- 
crowding comes with bad grace from such persons, for by 
their action in boarding a crowded car they but intensify and 
augment the trouble about which they complain. And it is 
not so much for these persons, but rather for the others above 
referred to, and whose discomfort these but increase, that we 
are particularly anxious to find some relief. What shall it be ? 
It seems that it must now be found in a sort of a combination 
of the second and third methods above mentioned — more cars 
by the Railways Company, more patience on the part of the 
people, and also, more assistance from the municipalities. 

In January last Mr. Swensson reports 21,500 seats fur- 
nished from the terminal district between 5 and 6 o'clock P. 
M., and 37,500 passengers then carried. The respondent 
claims that but 30,000 passengers are aboard the cars at one 
time in that hour, owing to changes en route ; while our expert 
reasons that because this is the hour of long hauls, when trans- 
fer additions occur before many alight and when fares are 
most likely to be missed, the greater number should be taketi 
as correct. The probability is that the exact number carried 
at one time is somewhere between the two estimates given ; but 
that we may be on the safe side we will accept the larger num- 
ber as correct in discussing the situation. 

With, then 21,500 seats for 37,500 passengers it is evident 
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that, if the pasengers be distributed in all the cars in propor- 
tion to their seating capacity, each car will have an excess of 
passengers over seats of 75 per cent. ; but because, as every 
one knows, no such equal distribution ever occurs, the fact is 
that some cars carry a much greater number of passengers 
than others, so that in some cases the excess load is much 
greater than the percentage given. This is caused by every 
one seeking the first car and being unwilling to wait for a 
later one, as before stated ; and since it is wholly impossible 
to provide cars sufficient for all at one time and place, this 
difficulty cannot be eliminated by any known practicable 
method except by the voluntary action of the patrons above re- 
ferred to. In dealing with the rush hour problem, therefore, 
we can only do so by considering the accommodations neces- 
sary and possible during that whole period. If a sufficient 
number of cars is furnished during that period for tifc reason- 
able accommodation of the patrons, and scheduled and run 
BO as best to meet, as far as practicable, the demands of the 
different portions of the hours, that is all that can reasonably 
be required of the respondent; and if then the people still 
persist in crowding the first cars to the neglect of those to 
follow, the consequent discomfort and annoyance will be caus- 
ed by their own action, and they may discover later that what 
Mr. Swensson had in mind when he said "cars not used can- 
not be expected to run" has actually occurred. 

What, then, is reasonable accommodation — reasonable 
both with respect to the company and to its patrons — during 
the rush hours? Certainly not that which exacts an average 
excess loading of 75 per cent. Nor, on the other hand, can 
it be, at least in our present state of the development of trolley 
service in our large cities, that which supplies a seat for every 
passenger at this period just when he wants it. The demand 
for trolley service, as also that for steam railroad service, has 
grown more rapidly in this country than it has appeared pos- 
sible for the companies rendering such service to keep pace 
with, notwithstanding great efforts so to do. Thus, the re- 
spondent states that since January i. 1902, (when it undertook 
the operation of this system) "there has been expended for 
improvements and betterments on the system $8,073,650.00, 
and for extension, both in the city and outside thereof, the ad- 
ditional sum of $10480,670.00. These two enormous sums 
of money have been furnished by the present owners of the 
company. * + * * at only five per cent, interest," and 
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without the issue of "a dollar of overcapitalization or watered 
stock, « • + + or one dollar in dividends to its stock- 
holders." This certainly negatives any allegation that the 
company has made no effort to improve its facilities, even al- 
though those facilities are not yet what they should be. For 
this, as heretofore stated, both inore time and more money 
are yet required. Therefore, ideal conditions cannot be ob- 
tained at once, and in no event can they be secured by the 
unassisted efforts of the Railways Company ; for, as we have 
seen and as will be shown again later, much must be done 
by the interested municipalities, and in the prosecution of that 
work the public concern should be manifested and felt. But 
since the jurisdiction of this commission extends over neither 
the public nor the municipalities, its recommendations must be 
confined to such matters as are deemed necessary and advis- 
able, and possible of accomplishment by the Railways Com- 
pany under its present franchise obligations and with the street 
room and possible terminal loops and facilities it now pos- 
sesses. 

A careful consideration of all these matters impels the 
commission to the conclusion that it would be both injudicious 
and without any substantial public benefit to recommend at 
this time that the Railways Company now make the great ad- 
dition to its rolling stock that the expert's report suggests, 
viz : 260 No. 4,000 cars of 56-seat capacity, and trucks and 
motors for 200 open motor cars. Our study of the case fails 
to convince us that present local circumstances and conditions 
now require such additional equipment, or that so many ad- 
ditional cars can now be operated successfully and advantage- 
ously to the public, or that it would be fair and just to the 
Railways Company to ask it to incur the great expenditure 
this would necessarily require, without any reliable assurance 
that the improvements and extensions absolutely demanded 
for the successful and advantageous operation of such en- 
larged equipment can and will be promptly made. 

The outside estimate of the rush hour travel last winter 
is 37,500 passengers. The cars then provided numbered 685 
and furnished 21,500 seats. Since then the order previously 
given for 80 new 56-seat urban and 20 similar interurban cars 
has, we understand, been filled and nearly all these cars equip- 
ped and placed in service. The remaining cars of that order 
will be in service, very soon and the interurban cars replace 20 
of "the company's former standard double truck cars" which 



byGoot^lc 



igio DAUPHIN COUNTY REPORTS. 319 

The Ciiy of Pittsburgh w. The Pittsburgh Railroad Conqiany. 
are now "available for city service." Regarding then only 
the closed cars and the winter service, we must now add to 
last winter's 21,500 seats those supplied by these 80 new 56- 
seat cars, less 10 per cent, thereof for emergencies and repairs, 
and the 20 double truck 43-seat cars from the interurban lines, 
an aggregate of 4,892, making a total present of 26,392 seats. 

If to these should then be added the seating 
capacity of 175 more new 56-seat cars (being 
ing the 236 Mr. Swensson suggests, plus 10 
per cent, for emergencies, etc., and plus the 
extra trips of some, this with 80 cars being 
equivalent to 255 cars, as he says, less the 80 
urban cars already provided) we have addi- 
tional 9,800 seats. 



Our total would then be 36,192 seats. 

and 952 cars provided in the terminal district 
during the hour — for if they are not needed at 
this time it does not appear that they are re- 
quired at all. The excess average load would 
then be a little over 3 per cent., and the new 
cars, 267, would average over 4 per minute, 
and the above total of cars about 16 per minute. 

And if we should still increase the accom- 
modations to the extent that "66 additional 56- 
seat capacity motor cars to take the place of 
100 out-of-date oldest four-wheel cars" would 
afford in excess of the cars so replaced, we 
gain 896 seats. 



and have now a grund total of 37,o88 seats. 

Approximately a seat for every passenger during the crit- 
ical hour of the day — "a consummation devoutly to be wished," 
perhaps, but as yet not maintained in any large community in 
this country. 

With this last addition of seats, however, we obtain a 
reduction of 34 in the number of the cars, still leaving, how- 
ever, an increase averaging about 4 per minute. This in- 
crease in seats accompanying a loss in the number of cars 
to operate, and consequently in the number of crews required, 
etc., shows very forcibly the benefit to be derived both by the 
public and by the company by exchanging the smaller for 
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larger cars whenever and wherever practicable. The respond- 
ent evidently appreciates this, for it has recently adapted a 
larger standard car — the 56-seat No. 4,000 type — and no doubt 
will, and will be expected to, replace with these or similar cars 
the smaller and old standard cars as rapidly as practicable on 
all routes where their operation is possible and the travel war- 
rants it. But it is useless to furnish a car seat for each pas- 
senger during the rush hour unless the patrons will avail them- 
selves of this accommodation. If, notwithstanding such ample 
provision for their comfort, they still persist in crowding the 
first cars — unwilling to wait a short time for others — no pos- 
sible increase in the number of cars can prevent the over- 
crowding. If the people, however, will evince a disposition 
to so distribute their patronage during this hour as to give 
each car then run its fair proportion and average of the hour's 
travel, and the number of cars then proves insufficient for the 
reasonable comfort of all, and the operation of additional cars 
be at all practicable, this commision will recommend that a 
still greater number of cars be forthwith provided until such 
comfortable accommodation is secured. At present no such dis- 
position is manifested by the public, and the later cars of the 
hour are comparatively empty. Mr. Swensson very wisely 
emphasizes the necessity for reform in this attitude of the 
pubhc if any considerable and permanent relief from the over- 
crowding of cars is to be obtained ; and we are but following 
his advice when we declare that each leg of the "three-legged 
stool" he constructed "must perform its specific duty equally 
well or ♦ * * * there will be no satisfactory service." 

In the foregoing calculation of seats and passengers we 
pacity to take the place of the 20 of the best four-wheel cars" 
proposed "to be used on the down-town shuttle loop," because 
that loop requires the authority of the city for the occupation 
have left out of all consideration the "14 cars of 56-seat ca- 
of sreets, or portions of streets, on which there are no tracks. 
It will be sufficient to make provision for its operation when at 
least the authority for its construction has been granted. For 
summer travel the open cars — which contain more seats than 
the old standard closed cars — are available, and even if they 
supplant the 28-seat 4 wheelers, the trucks and motors of 
which can be used on these open cars, there will be a net gain 
of 17 seats for each such replacement. Thus the seats that 
can be supplied in the summer exceed by several thousand 
those furnished in the winter; and, therefore, there appears 
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to be now no necessity for acquiring 200 motors and trucks 
for the open cars. 

Furthermore, the successful and advantageous operation 
of these additional cars in the terminal district is now impracti- 
cable. In January last when 20 per cent, more seats had al- 
ready been furnished pursuant to the direction of this com- 
mission, we are advised that "the congestion of cars on streets 
is much greater than a year ago, owing to more cars and team 
traffic.'" Referring to a suggestion that the routes be rear- 
ranged to go through the terminal district, Mr. Swensson says : 
"The most intelligent complainants of traction conditions in 
Pittsburg long ago recognized that more track and street room 
in the terminal district is an absolute necessity for the move- 
ment of the additional cars required ;" and, speaking of the 
length of the terminal loops and the frequent crossing of the 
lines there, he adds, "with such condition at present, what 
would be the condition if the actual number of cars required 
by the rush hour traffic, about 255 additional, were to run over 
these same loops during this hour? There simply would not 
be room enough." To remedy this condition, which he calls 
"the chief source of the complaints by the patrons," he says, 
' "A better distribution of loops over the entire down-town dis- 
trict is necessary." And further along he declares that it is 
"absolutely impossible to handle all the cars required between 
5 and 6 P. M. in the terminal district, even when said dis- 
trict is enlarged and rearranged as recommended, as fast as the 
patrons desire;" and in his 12th recommendation he says, 
"Without this additional trackage and street room, it is useless 
to add all of these needed cars to the rolling stock, as called for 
in above recommendation." {The italics in these last quota- 
tions are our own). 

President Gallery says, "These additional cars * * * * 
cannot be operated over the different routes * * * * , if 
all of the suggested number of cars be procured it would be 
impossible to operate them at the present time in the con- 
gested portion of the city during the rush hours." He adds 
that "The Company believes that with improvements in the 
terminal district more cars can be put into service and new 
schedules can be arranged with closer headway." 

On the same point Mayor Magee very frankly says, "The 
only questions involved here are whether there is sufficient 
track mileage in the terminal district for the necessary addi- 
tional cars, and whether said cars can be advantageously ban- 
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died with reference to the safety, comfort and convenience of 
the people, * * * * _ While the additional cars, 200 or 
thereabouts in number, could be more advantageously handled 
with a new and additional system of street tracking and loop- 
ing or routing in the terminal district, which system could be 
formulated in the interval while the new cars are being made 
ready, it is by no means impossible to advantageously operate 
the additional cars if the Railways Company persists in its 
present plans in that district, * * • * . if, however, it 
is deemed advisable, it would be possible to divert some of the 
long-haul trippers around short loops already provided, or to 
slightly rearrange some of the routes, but without making any 
immediate radical changes, as the present tracks can accommo- 
date all the cars that should be ordered. There is no reason 
for delays as any desired improvement in routing can be 
studied while the cars are being constructed." All this clearly 
recognizes that there is a serious question of the feasibility 
of properly operating so many additional cars in the present 
terminal district; and the general suggestions that a diversion 
of "some of the long-haul trippers" and a slight rearrange- 
ment of "some of the routes," presumably on existing tracks, 
would render such operation practicable, provide neither the 
Railways Company nor the commission with any such definite 
advice as can be weighed and acted upon. And Mr, Callery 
states very positively, "That, to effect changes of routes by 
the use of parts of definite systems, additional switches and 
curves are necessary, and these cannot be put in without the 
approval of the municipal authorities." 

With the opinions given us by the expert and the inter- 
ested parties as above quoted, it certainly will not be thought 
strange that we seriously doubt the practicability of the suc- 
cessful and advantageous operation of so many additional cars, 
over 4 per minute, in the terminal district with the track fa- 
cilities and space now enjoyed by the Railways Company. 
And it must be noted that, even if this operation were per- 
fectly feasible in the terminal district, it could not now be ap- 
plied on various routes leading therefrom into adjoining bor- 
oughs and municipalities because of the size of the cars indi- 
cated. Mr. Callery states that the company "find it impossible 
to-day to apply them on routes over which they can be oper- 
ated * * + * , Application has been made by the com- 
pany to municipalities outside the city limits for authority and 
permission to install the necessary loops and 'Y's' or make 
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various track alterations to provide for the clearance neces- 
sary for these cars and for turning them at the ends of the 
routes, and in every case such requests have been tabled or 
indifferently received and action postponed." So even the 
number of routes on which these new standard cars can now 
be used is limited. 

And with such doubts, at least, respecting its ability to 
properly operate so many additional cars in the terminal dis- 
trict, and on some of the routes to and from that district, by 
reason of the contracted facilities and the condition and char- 
acter of the terminals, to improve which municipal consent 
and authority are prerequisites, would it be reasonable and 
equitable to place upon the Railways Company the entire bur- 
den of an exepriment designed to test and to resolve these 
doubts? To make such an experiment would necessitate the 
expenditure by that company of an enormous sum of money 
for the necessary preparation, equipment and labor, while 
neither of the other parties in interest, the municipahty and the 
public, would incur any expense or assume any obhgation 
whatsoever. The company would assume every risk. If the 
experiment should prove a success — which result is very 
doubtful according to all our advices — well and good; but if 
it should demonstrate the utter futility of any such operations, 
what would be the situation of the Railways Company? Its 
money would be spent, its equipment secured and its work 
done, but all for naught. Mr. Swensson says such demonstra- 
tion "will effectively prove the absolute need of more tracks 
and more streets for the transportation of the people of this 
community ; ;'* but this necessity has been known for some 
time, as shown by the hereinbefore quoted phrase from his 
report to the effect that, "The most intelligent complainants of 
traction conditions in Pittsburgh long ago recognized that 
more track and street room in the terminal district is an ab- 
solute necessity for the movement of the additional cars re- 
quired, etc. ;" and yet this "absolute necessity" is still unpro- 
vided. It is wholly unnecessary to demonstrate a self-evident 
truth. 

The city declares (again repeating some quotations) that 
"a new and additional system of street tracking and looping 
or routing in the terminal district * * * * could be 
formulated in the interval while the new cars are being made 
ready," and that "any desired improvement in routing can be 
studied while the cars are being constructed." We have here 
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italicized the important words in these clauses in order to 
show that they give no promise whatever that the necessary 
work (widening and opening streets, etc.) will be done, or 
that the required authority will be granted to the Railways 
Company. They may "formulate," ascertain and put in a 
definite statement, -such "new and additional system of street 
tracking and looping, etc.," and may "study any desired im- 
provement while the cars are being constructed" — such study 
being necessary for even the proposed formulation — but study 
and formulation are useless unless the necessary positive ac- 
tion in work and in the grant of franchise authority certainly 
follow. Of this there is no assurance. Indeed it is likely that 
no such assurance can be given until plans are fully deter- 
mined and agreed upon, and approved and the work authorized 
by the proper municipal authorities ; and when this can or will 
be done is quite uncertain. Even the mayor, however will- 
ing to act and to act promptly, can hardly wholly control and 
direct such action. And the experience which the Railways 
Company says it has had in such matters heretofore, and par- 
ticularly when "it had plans prepared and approved by the 
municipality, and materials purchased and delivered on the 
streets for additional treminal loop facilities in the early part 
of 1906, when a change in the city administration took place 
and permission to proceed was absolutely refused," very natu- 
rally makes it unwilling to proceed far in any improvements de- 
pendent upon co-operation by the city without some definite 
and obligatory contract to rely upon. It states that even at 
present "The city of Pittsburgh itself has some municipal im- 
provements in view which would permit the use of some of 
these larger cars on new routes, but the improvements are 
now held up by proceedings in court, or in some cases by 
indifference on the part of the city officials, and in other cases 
by a desire on the part of the city officials to increase the 
taxes and obligations of the company." This statement indi- 
cates and suggests a possible additional obstacle that may be 
encountered before the requisite improvements can be made 
— even although agreed upon and authorized by the immedi- 
ate parties — namely, some troublesome and tedious, if not suc- 
cessful, htigation instituted by some third party or parties. 
It is but ordinary fairness and justice that ail these matters 
should be fully considered, and their relation to and possible 
effect upon the respective parties duly regarded, when one is 
called upon to determine their relative rights and duties in 
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the premises. And this leads us to conclude tliat it would be 
unreasonable and unjust to now ask the Railways Company 
to provide all the additional equipment suggested. 

It must here be noted that in addition to the 80 new ufban 
cars and the 20 new intenirban cars (the latter releasing 20 
of the 43-seat type for city service), we are just now informed 
that 50 new closed 60-seat rail cars have been ordered for de- 
livery next Fall, all of which equiqment has been provided 
since this proceeding began, and to some extent at least in 
consequence thereof. 

This additional equipment, even after the usual allowance 
of 10 per cent, is deducted, will provide 7,592 more seats and 
increase the total number of seats to 29,092, which for, say 
39,000 passengers, an, estimated increase of 4 per cent, over 
the nimiber last year, will result in an average overload of 
about 34 per cent. But notwithstanding this reduces by more 
than one-half the inconvenience and annoyance so grievously 
complained of last winter, it does not yet appear to the com- 
mission to furnish all the accommodations which may reason- 
ably be expected from the company at this time, and we are 
therefore recommending the purchase of a further number of 
cars sufficient to reduce this overload to a fraction over 23 
per cent. By increasing the number of seats to 31,612 this 
will on an average load reduce the straphangers of last winter 
from 42 to 13 in each 56-seat car; from 33 to 10 in each 43- 
seat car and from 21 to 7 in each 28-seat car, a very marked 
improvement which should prove very gratifying to the public. 
While our part of the work is accomplished when we make 
the recommendation for the purchase of these additional cars, 
it yet remains to be seen just how far the people will co-oper- 
ate to secure the uniform loading necessary to afford this 
estimated comfort and relief. We think this additional num- 
ber of cars can now be operated without any very serious or 
insurmountable difficulty. 

Our formal recommendations will be found to include a 
number of other matters also; and when additional and im- 
proved track and loop facilities in the terminal district and 
elsewhere in the city of Pittsburgh, and in the adjacent munici- 
palities, are obtained, the commission will make any further 
recommendations that the circumstances may require. 

The commission is impressed with the belief that both the 
Railways Company and the present administration of the city 
of Pittsburgh are ready and willing to adjust all differences 
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and to make all reasonable agreements and contracts neces- 
sary to accomplish, the establishment of harmonious relations 
and of a very satisfactory trolley service, and it is earnestly 
hoped that the public will also heartily co-operate to this end. 
If the right spirit is manifested by these three parties in inter- 
est a much more satisfactory and permanent and equitable 
result can be obtained than by any other method. And if such 
disposition be manifested by all the parties and there should 
yet arise any such differences of opinion as seem to hazard 
an amicable and satisfactory agreement, this commission will, 
if desired, lend its good offices, as an advisory board, towards 
the just adjustment of such differences. This, is in compli- 
ance with the request of the mayor that "the commission act 
in an advisory capacity in regard to those incidental matters 
over which it has no direct control." 

Informally, and soWy because of the request of the 
mayor, "that such recommendations be made to the city of 
Pittsburgh as may seem proper and just to the commission," 
do we presume to make any suggestions to that municipahty. 
But because of that request, and of our earnest desire to do all 
we can to promote the welfare and advancement of that great 
community, while at the same time maintaining the corporate 
rights and privileges of its important traction interests, we 
now suggest that the city fully and carefully consider the 
enlargement of the gateways to its terminal district; the widen- 
ing and opening of streets ; the regulation of the street traffic ; 
the improvement of the surface of the streets ; the elimination 
of grade crossings of steam railroads, and the grant, upon 
reasonable terms, to the Railways Company of the franchise 
rights necessary to enable that company to operate successfully 
and advantageously the number of cars required to properly 
meet the constantly increasing demand for its service. This 
suggestion we also proffer to all the adjacent municipalities, 
since their interests are inseparably "inter-related and bound 
together" with those of the city of Pittsburgh. Our recom- 
mendations to the Railways Company include a provision that 
it submit to the different municipal authorities requests for 
such additional franchise privileges as it deems necessary for 
the complete fulfilment of its every duty, which requests, we 
trust, will meet with reasonable and prompt consideration and 
be disposed of amicably and justly, and to the ultimate benefit 
of all. The suggestions of Mr. Swensson may well be taken 
as reasons for and a guide to a wise and proper solution of 
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these matters. They should be approached and considered 
and settled in a broad puUic spirit and with a desire only to 
best subserve all the interested parties ; and not as an oppor- 
tunity for penalties and reprisals. The past is gone; let all 
now have regard only for the future. 

Many of the suggestions, and some of the important rec- 
ommendations, contained in our expert's report have been en- 
dorsed with the approval of the company ; and on the other 
hand, some of them are declared to be impracticable at this 
time, while still others are said to be impossible of realization. 

We have herein already stated our position as to the or- 
ganization and internal affairs of the Railways Company, but, 
apart from that and the specific recommendations we now 
make, the commission desires that company to give serious 
consideration to all of Mr. Swensson's suggestions with a de- 
termined purpose to put them into effect so far as the practi- 
cal experience of its officers demonstrates that they are likely 
to prove of any substantial advantage to the public. 

And now on this 23rd day of June, 1910, the commission 
hereby issues the following 

RECOMMENDATIONS 

1. That 50 additional closed motor cars of 56-seat ca- 
pacity be ordered at once for delivery as speedily as possible, 

2. That all cars be distributed over practicable routes ac- 
cording to the amount of travel, and during rush hours be 
scheduled to meet so far as possible the demands thereof; and 
that, outside of the morning and evening rush hours, a suf- 
ficient number of cars be run on all routes to accommodate the 
travel comfortably. 

3. That hereafter there be annual additions to the rolling 
stock amply sufficient to provide for any increase in travel 
and to supply the loss from wear and tear, 

4. That so far as the character of the various routes per- 
mits and the travel thereon requires, and as the wear and tear 
of the roUing stock demands its renewal, the old 28-seat cars 
should be replaced by the 56-seat or other equally good large 
type of cars. 

5. That routing and re-routing and the operation of short 
runs should be carefully studied and, from time to time, ex- 
perimented with, as the city, the other municipalities concern- 
ed, and the company may find advisable and practicable, until 
the best arrangement thereof is determined, and that there- 
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Upon publication be made of the several routes and the services 
thereon for the convenient information and guidance of the 
patrons, and that wherever now practicable, or hereafter ren- 
dered so, the terminal loops be shortened, the number of stops 
thereon decreased and the crossings of loops by each other 
avoided. 

6. That alt cars be regularly and thoroughly cleaned both 
inside and outside each day, with such additional cleaning 
during the day as the circumstances demand and permit, and 
that ample provision be made for prompt and full repairs as 
they may be required. 

7. That the roadbed be maintained in first-class condition, 
and that the power plants be made sufficient for every de- 
mand. 

8. That persistent endeavor be made to keep the cars on 
schedule time. This is regarded as very important. 

9. That the company promptly determine the additional 
franchise privileges it regards as necessary for the most satis- 
factory and efficient service, and then make application to the 
respective municipal authorities for the grant thereof, and 
persist in efforts to obtain the same until a definite conclusion 
is reached. 

10. That the endeavor to eliminate grade crossings of 
steam railroads be prosecuted vigorously. 

11. That proper and adequate provision be made for the 
storage of cars near the terminal district, so that the cars can 
be readily run in for short trips and for the rush hour service. 
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Terms of, — Effect of amendment to constitution. Attorney Gen- 
eral's Department decision, 153. 
JUDGMENT. 

Opening,— Set off. Hurst vs. Smith et al., 82. 
LANDLORD AND TENANT. 

Responsibility of tenant to provide fire escapes. — Meaning of owner 
in factory inspection act. Attorney General's Department decision, 188. 
LEGISLATURE. 

Parent of salaries of members of. Attorney General's Depart- 
ment ifecision, 243. 
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LEGISLATIVE JOURNAL. 

Publication of. Attorney General's Department decision, 287. 
MINES AND MINING. 

1. Employment of minors in coal mines. Attorney General's De- 
partment decision, 71. 

2. Power of chief of the department of mines. Attorney General's 
Department decision, 152. 

MORTGAGE. 

Judgment on mortgage. — Notice to personal representative of de- 
ceased mortgagor. Com. B. & L. Assn. vs. Hocker, 232. 
MOTOR VEHICLES. 

1. Driver's license. Attorney General's Department decision, 40. 

2. Registration. — Transfer of registration certificates. Attorney 
General's Department decision, 182. 

3. Registration of. — Joint ownership. Attorney General's Depart- 
ment decision, 66. 

NEW TRIAL. 

1. Inadequacy of damages. Bard vs. Central Pa. Traction Co., 113. 

2. Instructions by the court to the jury in their room. Baker vs. 
Eeigier, 127. 

NOMINATION OF CANDIDATES. 

I. Exclusive use of party name. Black's Nomination, 203. 
a. Exclusive use of party name. Kelsey's Nomination, 205. 

3. Exclusive use of party name. Greenawalt's Nomination, 207. 

4. Exclusive use of party name. Smith's Nomination, 208. 

5. Nomination by certificate. Nomination of Garrett et al., 211. 

6. Objections to nominations.— Jurisdiction of court of common 
pleas of county in which candidate resides, — Jurisdiction of court of 
common pleas of Dauphin Co. Winslow's Nomination, 142. 

7. Political parties. — Duties of secretary of commonwealth. At- 
torney General's Department decision, 191. 

8. Use of party name. Murphy's Nomination, 175. 

9. Use of party name. Murphy's Nomination, 199, 

10. Use of party name. — Affidavits as to qualifications of signers. 
Shirley's Nomination, 209. 

ia. Attorney General's Department deci- 
sion, 91. 

OLEOMARGARINE. 

1. Harm of application for license to sell. Attorney General's De- 
partment decision, 247. 

2. Sale of. — Revocation of license. Attorney General's Depart- 
ment decision, 79. 

ORIGINAL WRITS. 

State tax on. Attorney General's Department decision, 119. 
OSTEOPATHY. 

Practice of.— Revocation of license. Attorney General's Depart- 
ment decision, 302, 
PENN'A FEDERATION OF HISTORICAL SOCIETIES. 

Appropriations to. — Lapse after two years. Attorney General's 
Department decision, 196. 
PHARMACIST. 

Registration of. Attorney General's Department decision, 310. 
PILOTS. 

Delaware Riier pilots. — Number of apprentices. Attorney General's 
Department decision, 93. 
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POLICE POWER OF THE STATE. 

Factory inspection, — Proieclion of the public against danger of fire. 

A. L. Roumfort Co. vs. Delaney, 53. 
POLITICAL PARTY. 

1. Exclusive use of party name. Black's Nomination, 203. 

2. Exclusive use of party name. Kelsey's Nomination, 205. 

3. Exclusive use of party name. Greenawalt's Nomination, 207. 

4. Exclusive use of party name. Smith's Nomination, 208. 

5. "Political party" or "association of electors not constituting a 
party,"-~a question for the courts,— Duty of secretary of commonwealth. 
Attorney General's Department decision, 191. 

6. Use of party name. Murphy's Nomination, 175. 

7. Use of party name. Murphy's Nomination, 199, 

8. Use of party name. Shirley's Nomination, 209. 
PRACTICE. 

When execution is asked against surety, credit must be given for 
amount previously Paid. Com. vs. Witman et al., 111. 
PUBLIC DOCUMENTS. 

Distribution of. Attorney General's Department decision, 156. 
PUBLIC FUNDS, 

Unauthorised expenditure of. — Standing of taxpayer to restrain. 
Oakford and Simpson vs. Sheatz et al., 21. 
PUBLIC IMPROVEMENTS- 

Claims for wort and supplies. Attorney General's Department de- 
cision, 148. 
PUBLIC OFFICERS. 

Expenditures of public funds. — Discretion. — Poiver of court. Oak- 
ford and Simpson vs. Sheatz et al., 3i. 
PURE FOOD LAW. 

Baking powder. — Meaning of "added." — Alum. Com. vs. Gross, 

QIJARTER SESSIONS. 

Sci. fa. sur recognisance, — Amount for which judgment is entered. 
— Credit for payments made. Com. vs. R. P. Witman et al., iii. 
RABIES. 

Suppression of. Attorney General's Department decision. 292. 
RAILROADS. 

1. Adequate accommodations. Pittsburgh vs. Pittsburgh R. R. Co., 
312. 

2. Rates. — Long and short hauls. Coplay Cement Mfg. Co. vs. 
Lehigh Valley R. R. Co., 250. 

3. Rates. Harrisburg Pipe 8r Pipe Bending Co. vs. P. R. R. Co., 
aS7. 

SECRETARY OF THE COMMONWEALTH. 

1. Duty to issue commission to person certified to have been elected. 
Attorney General's Department decision, 46. 

2. Duty to issue commission to a state officer relumed as elected. 
Attorney General's Department decision, 158. 

3. Duty of, in respect to nomination of candidates,— Not invested 
with judicial or discretionary powers. Attorney General's Department 
decision, igi. 

SERVITUDE. 

See Easement. 
SHERIFF'S SALES. 

Judgment on mortgage. — Notice to personal representative of de- 
ceased mortgagor. Com. B. & L. Ass'n vs. Hocker, 232. 
STATE CONSTABULARY. 

Use of prisons by. Attorney General's Department decision, 49. 
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STATE HIGHWAY DEPARTMENT. 

Costs and expenses. Attorney General's Department decision, 283. 
STATE LIVE STOCK SANITARY BOARD. 

1. Disposition of animals acquired for experiment. Attorney Gen- 
eral's Department decision, 289. 

2. Powers of. Attorney General's Department decision, 34. 

3. Payment for animals condemned by. Attorney General's De- 
partment decision, 179. 

STATE PROPERTY. 

1. Power to loan. Attorney General's Department decision, 195, 

2. Sale of Thirteenth Regiment armory. — Title to rent from pre- 
existing lease. Attorney General's Department decision. 27, 

3. Taxation of. Attorney General's Department decision, 246, 
STATE TREASURER. 

1. Cannot pay salaries of members of legislature without warrant. 
Attorney General s Department decision, 243. 

2. Election of. — Constitution'al amendment of Nov. 2, 1909. Etter 
vs. McAfee. 170. 

STATUTES, CONSTRUCTION. 

1, Act of May 15, 1850, iV not repealed by Criminal Procedure 
Code of i860. Attorney General's Department decision, 24. 

2, Act of April 28, 1876, applies only to beneficial societies. Cen- 
tral Printing and Publishing House vs. Fenna. State Board of Trade, 
138. 

SUMMARY CONVICTIONS. 

Costs. Attorney General's Department decision, 180. 
SUPERINTENDENTS OF CONSTRUCTION. 

1. Eligibility of members of the legislature to appointment as. 
Attorney General's Department decision, 44. 

2. Pay of. Attorney General's Department decision, 244. 

3. Powers and duties. Attorney General's Department decision, 
28s. 

SURETY. 

Execution against. — Credit for payments made. Com. vs. Witman, 
et al. III. 
TAXATION. 

1. Slate property.— Road taxes. Attorney General's Department 
decision, 297. 

2. State tax on proceedings in court. Attorney General's Depart- 
ment decision, iig. 

3. Taxation of state property. Attorney General's Department de- 
cision, 246. 

TELEPHONE COMPANIES. 

See Corporations. 
USURY. 

See Affidavit of Defense. 
VERDICT. 

Verdict not responsive to the issue raised by the indictment. Com. 
vs. Huston, 2<57. 
WILLS. 

Testamentary capacity. Estate of M. Louisa Nolen, 15. 
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